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DISTRICT COURT SEVENTH JUDICIAL DISTRICT
BONNEVILLE COUNTY IDAHO
PRINTCRAFT PRESS, INC., an Idaho
corporation.
Plaintiff/Counterdefendant,

Case No.: CV-06-7097

vs.
SUNNYSIDE PARK UTILITIES, INC., an
Idaho corporation, SUNNYSIDE PARK
OWNERS ASSOCIATION, INC., an
Idaho corporation, and SUNNYSIDE
INDUSTRIAL AND PROFESSIONAL
PARK, LLC, an Idaho limited liability
company

MEMORANDUM IN SUPPORT OF
PLAINTIFF'S MOTION TO AMEND
(RULE 15(a))

Defendants/Counterclaimants.

The plaintiff, Printcraft Press, Inc. (Printcraft), through counsel of record Beard
St. Clair Gaffney PA, respectfully submits the following Memorandwn in support of its
Motion to Amend pursuant to Rule 15(a) of the Idaho Rules of Civil Procedure. An
affidavit of counsel is submitted with this memorandum.
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INTRODUCTION
Printcraft's water has been shut off in breach of its contract with the defendant,
Sunnyside Utilities, Inc. (Sunnyside). Sunnyside agreed to provide Printcraft with water
and Sunnyside's unreasonable and unilateral conduct in shutting offPrintcraft's water
constitutes a breach of the parties' agreement for water. Printcraft should be allowed to
amend its complaint against Sunnyside to include a breach of contract claim for
Sunnyside's conduct.
Further, Doyle Beck and Kirk Woolf should be personally liable for the fraud they
committed in failing to disclose to Printcraft the sewer limitations.

LEGAL STANDARD
Under Idaho Rule of Civil Procedure 15, a party is required to seek leave from the
Court to amend in the circumstances present in this case. It is within this Court's sound
discretion whether to grant such an amendment. See Carl H Christensen Family Trust v.
Christensen, l33 Idaho 866, 871, 993 P.2d 1197, 1202 (1999). Rule 15 also states that

"leave shall be freely given when justice so requires." IDAHO R. CIv. P. 15 (2007). Idaho
has adopted the U.S. Supreme Court's interpretation ofthe comparable federal rule.
In the absence of any apparent or declared reason-such as undue delay, bad faith
or dilatory motive on the part ofthe movant, repeated failure to cure deficiencies
by amendment previously allowed, undue prejudice to the opposing paIiy by
virtue of allowance of the amendment, futility of the amendment, etc.-the leave
sought should, as the rules require, be freely granted.
See id. (citation omitted). "In the interest of justice, district courts should favor liberal

grants ofleave to amend a complaint." Jd.; see also Wickstrom v. N Idaho College, 111
Idaho 450, 453, 725 P.2d 155, 158 (1986).
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STATEMENT OF FACTS
1. In April 2002, Sunnyside Park Utilities, Inc. and SUlli1yside Park Owners
Associations, Inc. entered into the Third Party Beneficiary Utility Agreement (the
Agreement).
2. In the Agreement, SUill1yside covenanted to provide a water supply system for the
purpose of supplying water to the businesses and occupants of the Sunnyside Industrial
and Professional Park.
3. In August 2007, Judge Richard T. st. Clair ruled that Printcraft is an intended
beneficiary of the Agreement.
4. In November 2007, Sunnyside unilaterally cut-offPrintcraft's water supply in
breach of its obligations under the Agreement.
5. In September 2005, before the construction or occupancy of the building that
Printcraft occupies, Travis Waters met with Doyle Beck and Kirk Woolf to discuss
construction of the building. In those meetings at the request of Sunnyside, Printcraft
provided several versions of the blueprints and drawings for the building that Printcraft
would occupy. Affidavit of Travis Waters, filed August 2,2007 (Waters August Aff.)'1
20.
6. Beck and Woolf failed to disclose to Waters or Printcraft the severe limitations of
the Sunnyside sewer system and the restrictions that had been imposed by District Seven
Health.

ARGUMENT
I. Printcraft's claim for bre~ch of contract is a viable claim in Idaho and does
not prejudi~,~ Sunnyside., ) ("'~:::::~

cY'-"-:

Print craft has a legitimate legal basis for adding a breach of contract claim against
Sunnyside. The Court has previously held that Printcraft is an intended beneficiary ofthe
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Third Party Beneficiary Utility Agreement (the Agreement). (Mem. Dec. Order 11,
August 31, 2007.) The Agreement is intended to benefit "the present and future owners
or occupants of all and each of the properties, buildings, and other improvements which
are now or may hereafter be served by the water supply systems." (Counsel Aff. Ex. D,
Def. Resp. PI. Req. Prod. 42.) In the event that a party breaches the provisions of an
Agreement, the third party beneficiaries are entitled to sue for breach of contract. Just's

v. Arrington Constr. Co., 99 Idaho 462, 466,583 P.2d 997, 1001 (1978). This appears to
be a long standing rule in Idaho and Printcraft is entitled to allege a claim for breach of
contract against Sunnyside.
In this case, Smmyside cut-offPrintcraft's water supply in violation of its
obligations under the Agreement. Section 2 of the agreement clearly shows that
Sunnyside covenanted to supply "at all times and under adequate pressure for the use of
the properties duly cOlmected to its water supply system a sufficient quantity of water to
meet the reasonable needs of each of the properties duly connected to said water supply
systems." (Counsel Aff. Ex. D, Def. Resp. PI. Req. Prod. 42.) SUill1yside breached its
obligation to Printcraft to supply water and has damaged Printcraft. Whether Sunnyside
has a defense to Printcraft's claim for breach of contract is a substantive question not
appropriately considered on a motion to amend. See Dtiffin v. Idaho Crop Improvement

Ass 'n, 126 Idaho 1002, 1013, 895 P.2d 1195, 1206 (1995). A court may consider
whether the allegations sought to be added to the complaint state a valid claim in
determining whether to grant leave to amend the complaint. Black Canyon Racquetball

Club, Inc., v. Idaho First Nat'l Bank NA., 119 Idaho 171, 175,804 P.2d 900,904 (1991).
A court, however, may not consider the sufficiency of evidence supporting the claim
sought to be added in detennining leave to amend because that is more properly

Gv ....
r\

-',
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detennined at the summary judgment stage. Thomas v. Medical Ctr. Physicians, P.A.,
138 Idaho 200, 210, 61 P.3d 557,567 (2002). Since Idaho recognizes that an intended
beneficiary can allege a breach of contract claim, Printcraft has satisfied its burden to
justify an amendment to its complaint.
Allowing Printcraft to amend its complaint to include a breach of contract claim is
in the interests of justice. Printcraft' s claim has recently arisen and is intrinsically related
to the claims that are presently before the Court in this suit. Adding a breach of contract
claim would allow the Court to fully and completely adjudicate all of the present disputes
between the parties. Leave is to be liberally granted to parties seeking to amend their
claims. Wickstrom v. N Idaho College, 111 Idaho 450, 453, 725 P.2d 155, 158 (1986).
This case is no different and the Court should appropriately apply the law and exercise its
discretion in granting Printcraft's motion to amend. Amending the complaint does not
prejudice Sunnyside since discovery is ongoing, the case is developing, and the issues
involved in the breach of contract claim are known to the parties. Sunnyside cannot point
to any real prejudice beyond the usual inconvenience of civil litigation.
Printcraft's motion to amend for breach of contract should be granted.
II. Printcraft should be allowed to add Doyle Beck and Kirk Woolf as parties
and allege counts of fraud against them.
Printcraft also seeks to amend its complaint to include counts of fraud against
Doyle Beck (Beck) and Kirk (Woolf). These two individuals, who are principals in
Sunnyside, committed the intentional tort of fraud against Printcraft. Both Beck and
Woolf intentionally failed to convey key facts and information to Printcraft. As a
consequence, Printcraft should be allowed to add them both as parties and allege claims
of fraud.

GCJ
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In Idaho, both federal and state courts generally adhere to the rule that corporate
officers and directors are not individually liable for the conduct of their corporation. See

Eliopulos v. Knox, 123 Idaho 400,848 P.2d 984 (Ct. App. 1992); L.B. Indus., Inc. v.
Smith, 631 F.Supp. 922, 925 (D. Idaho 1986); L.B. Indus., Inc. v. Smith, 817 F.2d 69, 71
(9th Cir. 1987).1 Nevertheless, this general rule is subject to an important exception
courts have recognized.
According to the Eliopulos court, "If a director or officer commits or participates
in the commission of a tort, whether or not it is also by or for a corporation, the director is
personally liable to third persons injured thereby, and it does not matter what liability
attaches to the corporation for the tort." Eliopulos, 123 Idaho at 404-05 (citation
omitted).2 This position is consistent with the L.B. Industries court, which held, "If an
officer or agent of a corporation directs or participates actively in the commission of a
tortious act or an act from which a tort necessarily follows or may reasonably be expected
to follow, he is personally liable to a third person for injuries proximately resulting
therefrom." L.B. Industries, Inc., 631 F. Supp., at 925 (citations omitted).
Crucial to a detennination of whether individual officer liability exists is whether
the officer has overseen, approved of, acquiesced to, or directly participated in the
tortious conduct giving rise to a particular cause of action. It is insufficient to impose
individual liability on a corporate officer merely on the basis that the officer knew of or
1 The latter two cases cit~d are the Distlict Court's and the Tenth Circuit's opinions in the same matter.' In
the DistIict Court's L.B. Industries v. Smith opinion, the court, relying on two Idaho state cases, stated
"Idaho has adopted the general rule that corporate officers and directors are not individually liable for the
conduct of the corporation." In the Tenth Circuit's review of the District Court's ruling, the Tenth Circuit
corrected the District Court, indicating that although Idaho courts had recognized that corporate officers are
generally not individually liable for the contracts of the corporation, they had not yet addressed individual
officer liability for fraud. Despite the distinction the Tenth Circuit identified, it nevertheless appears that
corporate officers are generally not liable, absent an applicable exception, for tortious conduct of their
corporation, especially in light of the court's decision in Eliopulos v. Knox, 123 Idaho 400 (Idaho Ct. App.
1992).
2 This case is found at 848 P.2d 984, but Lexis apparently cannot provide pinpoint citations for the Pacific
Reporter Second in this case.
v .l

G'" /'
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was aware ofthe corporation's tortious conduct. See id. at 926. Instead, "Specific
direction or sanction of, or active participation or cooperation in, a positively wrongful
act of commission or omission which operates to the injury or prejudice of the
complaining party is necessary to generate individual liability and damages of an officer
or agent of a corporation for the tort of the corporation." !d. (citations omitted). This
inquiry, however, is a fact issue and one that does not need to be passed on by the Court
at the amendment stage oflitigation. It is sufficient for purposes of amending the
complaint to show that there is a basis in the law to allege claims of fhud against
corporate officers.
Rule 9(b) of the Idaho Rules of Civil Procedure requires that the circumstances
giving rise to a claim for fraud be stated with particularity. IDAHO R. CIV. P. 9(b).
Malice, intent, knowledge, and other condition of mind of a person may be averred
generally. !d. The elements of fraud are:
1. A representation of fact;
2. Its falsity;
3. Its mateliality;
4. The speaker's knowledge of its falsity;
5. The speaker's intent that the representation will be acted upon in a reasonably
contemplated manner;
6. The listener's ignorance of its falsity;
7. The listener's reliance on the truth of the representation;
8. The listener's right to rely on the truth of the representations; and,
9. The listener's consequent and proximate injury.

GJ3
Memorandum in Support ofPlaintifrs Motion to Amend (Rule 15(a))

Page 7

McCoy v. Lyons, 120 Idaho 765, 777, 820 P.2d 360,372 (1991) (McDevitt, 1.,
dissenting). The Idaho Supreme Court later commented:

It cannot be controverted that actionable fraud or misrepresentation by a vendor
may be by concealment or failure to disclose a ... material fact, where under the
circumstances there was an obligation to disclose it during the transaction. If
deception is accomplished, the form of the deceit is immaterial. And the legal
question is not affected by the absence of an intent to deceive, for the element of
intent, whether good or bad, is only important as it may affect the moral character
of the representation.
Staffa/the /daho Real Estate COnIm 'n v. Nordling, 135 Idaho 630, 635-36, 22 P.3d 105,
110-11 (2001). In this case, the elements of fraud are supported by the evidence and the
Court has previously found issues of fact on Printcraft's fraud claims against Sunnyside.
Printcraft now seeks to allege fraud against Beck and Woolf individually. All of
the elements of fraud are suggested and satisfied in the evidence. Beck and Woolf acted
as officers of Sunnyside when dealing with Printcraft. Beck and Woolf both had an
obligation to disclose the information they had regarding the blueprints and schematics
for the industrial park. Both Beck and Woolf were aware of the industrial nature and
orientation of the business engaged in by Printcraft. (Waters Aff. ,-r,-r 18-27.)3 Beck and
Woolf had an obligation to disclose the relevant information contained in the blueprints
and plans for the industrial park to Printcraft because that knowledge "is so vital that if
the mistake were mutual the contract would be voidable, and the party knowing the fact
also knows that the other does not know it." Sowards v. Rathburn, l34 Idaho 702, 707, 8
P.3d 1245, 1250 (2000). Beck and Woolf knew that their representations, and the
concunent omissions, would be relied upon by Printcraft. Beck and Woolf intended for
Printcraft to rely upon their statements to Printcraft. Printcraft did not know of the
limitations of the septic system. (/d.)

3 This

affidavit was previously submitted to the Court.

GJ 6

Memorandum in Support of Plaintiffs Motion to Amend (Rule 15(a))

Page 8

As this court previously noted, the issue of reliance is a question of fact. King v.

Lang, 136 Idaho 905, 42 P.3d 698 (2002). Thus, whether Printcraft reasonably relied on
the intentional omissions by Beck and \Voolfis an issue that the jury will ultimately have
to decide. This court also previously found that the issue of causation and damages is a
fact question.
Since this court previously found issues of material fact on Printcraft's fraud
claims, the fact that Beck and Woolf, as Sunnyside officers, failed to disclose the
pertinent information to Printcraft make them liable for that fraudulent conduct.

CONCLUSION
As a result of the foregoing, Printcraft respectfully request that the Court exercise
its discretion and allow it to amend its claims against Sunnyside and Woolf and Beck
indi vidual Iy.
DATED: April 1, 2008.
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I certify I am a licensed attorney in the state of Idaho and on April 1, 2008, I
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OWNERS ASSOCIATION, INC., an
Idaho corporation, and SUNNYSIDE
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AFFIDA VII OF COUNSEL

Defendants/C ountercl aimants.

STATE OF IDAHO
ss.
County of Bonneville

I, Jeffrey D. Brunson, being first duly sworn, on oath, state:
Affidavit of Counsel
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1. I am competent to testify and do so from personal knowledge.
2. I am an attorney with the firm Beard st. Clair Gaffney PA, counsel for the
plaintiff in the above captioned suit.
3. Attached as Exhibit A is correspondence dated September 18,2006 to
Sunnyside Park Utilities, LLC from Lane V. Erickson.
4. Attached as Exhibit B are excerpts from the deposition of KeUye Eager taken
December 7,2007.
5. Attached as Exhibit C are excerpts from the deposition of Travis Waters taken
April 25, 2007.
6. Attached as Exhibit D are excerpts from the Defendant's Response to
Plaintiff's Second Set ofInterrogatories and Third Requests for Production dated
December 19, 2007.
7. Attached as Exhibit E is the Second Amended Complaint and Jury Demand.
Dated: April 1, 2008.

Subscribed and sworn to before me on April 1,2008.
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Notary Public for Idaho
Residing at: fe~ftlJt t
Commission expires:w. ~;}(-I D
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September 18, 2006
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Sunnyside Park Utilities, LLC
P.O. Box 1768
Idaho Falls, ID 83403-1768
Re:

Sanitary Sewer Facility and the Process Waste Disposal
Our File No. 33712

Dear Sirs:
This letter is in response to your September 6, 2006 letter directed to Travis Waters,
Printcraft Press. We appreciate your letter to us outlining your concerns regarding the sanitary sewer
facility. We agree that in fact there are issues that need to be resolved. It is our understanding that
the District 7 Health Department is reviewing the adequacy of the existing septic sewer system, not
only for those businesses that have been developed in this area, but for those which will also be
developed in the future. It is our belief that by working together with the District 7 Health
Department that a satisfactory resolution to these problems and to problems which appear to be
looming on the horizon can be addressed and resolved.
We are concerned about the actions taken by certain members of your corporation with
regards to turning off the water being supplied to Print craft Press. As you know, Printcraft Press is
in the business of providing high quality printing services to its clients and customers. To do so
requires Printcraft Press to operate sophisticated and expensive printing machinery and equipment.
This machinery and equipment requires a constant flow of water not only for production but also for
the general maintenance and operation of its printing machinery and equipment. If water were to stop
flowing to this machinery and equipment and Printcraft were not aware of this, this machinery and
equipment could easily become damaged or destroyed. Obviously, this would be a devastating
financial blow to Printcraft Press and would halt its ability to continue production on behalf of its
clients. In essence, the damages that could occur would be for both property damage and for
economic loss. For this reason, we trust that you will abide by the agreement made between your
company and Print craft Press in providing water to Printcraft Press on a continual basis.

EXHIBIT

A

....-

.~

G

i

~

Sunnyside Park Utilities, LLC
September 18, 2006
Page 2

Along these lines, we formally request copies of any and all documents, contracts,
agreements, or the like having to do with the utility services you have been providing to Printcraft
Press and for which Print craft Press has made payment. I would appreciate receiving these
documents at your earliest possible convenience so that I can more thoroughly analyze the
relationship that exists between Printcraft Press and Sunnyside Park Utilities, LLC. It is my belief
that by doing so, we can work together with Sunnyside Park Utilities, LLC in finding a mutually
satisfactory resolution to the problems that appear to exist at this time.
We would be happy to meet with you at anytime that is mutually convenient so that we can
further discuss the issues raised in your September 6,2006 letter. For this reason, should you like
to meet or in the event that you have any questions or concerns, please do not hesitate to contact me.

LVE/!tz

cc:

Travis Waters

I
I
I
I
I
I
I

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO , IN AND FOR THE COUNTY OF BONNEVILLE

PR IN TC RAFT PRESS ,
Co rp oratio n,

IN C .,

an Idaho

P laintif f,

Case No .

CV - 06 -70 97
vs .
SUNNYS I DE UT IL ITIES, INC ., an
Idah o Corporat ion, SUNNYSI DE PARK
OWNERS ASSOCIATION , INC., an
Idaho Corporation , SUNNYSIDE
INDU STRIAL AND PRO FESSIONAL PARK ,
LLC ., an Idaho Limited Liability
Compa n y ,
Defendants .

DEPOSITION OF KELLYE EAGER
Friday, December 7, 2007, 10:00 a .m .
Idaho Fall s, Idaho

EXHIBIT

I

t

T&T

REPORTING

C ERT][lFlilED S HORTHAND REPORTERS
PE@

COpy
PREPARED FOR:

REPORTED BY:

Rebecca M.
CSR

Martin ,

P OST OFFICE Box 51020
BRUNSON
IDAHO FALLS, IDAHO 83405 ,
208.529.5491 • FAX 208.529.5496 • 1.800.529.5491

r .... "
\J , ' .1. MR.

DEPOSiTiON OF KELL YE EAGER - 12/07/2007

A. Yes.

1

1

A.

No, I do not.

2

MR. FULLER: Object as to form.

2

Q. Have you ever seen it before?

3

Q. BY MR. BRUNSON: Again, looking at

3

A.

No, I have not.

4

Exhibit *-009 at the bottom, I believe you testified

4

Q. I'll represent this is a letter dated

5

regarding this before, regarding minor deficiencies.

5

August 28th, 2006. It appears to be signed by Mike
Lund. Do you recognize his signature?

6

I didn't understand the comments that were made.

6

7

I'll just read it to you, sanitary Ts used instead of

7

A. Yes, I do.

8

D-box. Not equal distribution -- maybe you could

8

Q. You've seen his signature on other

9

read it to me, actually?

10

9

A. Sanitary Ts used instead of aD-box,

10

documents before?

A. Correct.

11

which is a distribution box, therefore, there's not

11

12

equal distribution on the ends of the trenches and

12

13

five-feet depth unavoidable due to existing tank

13

separate seepage pit on-site without even a permit

14

placement.

14

from District Seven Health and would thereby not
overload the septic system.

Q. It states, ink is not considered human
waste and could very easily be depOSited into a

15

Q. What does that mean?

15

16

A. Drain fields are not supposed to be

16
17

A. I disagree.

18

Q. Why?

17

further than four feet in the ground.

18

Q. Did that go back to the original

19

installation of those tanks?

20

A. It did.

21

22

A. Yes, it was.
Q. You mentioned several violations of
IDAPA. Is that a violation of IDAPA, again referring

T&T REPORTING - (208) 529-5491
1

question.

4

21

system. If there is another pit, it would have had
to have been permitted through us.

23

Q. They can't just dig a hole and bury it?

24

A. Correct.

25

MR. BRUNSON: Counsel, I think we're coming

T&T REPORTING 1

MR. FULLER: Object to the form of the
THE WITNESS: The depth does go against the

2

and place to be specified at a convenient time.

four-foot requirement. The use of the D-box is at

5
6

9
10
11
12

Q. BY MR. BRUNSON: So that's a five-foot

A. Uh-huh.

9

10

Q. That's what violated IDAPA?
A.

Uh-huh. And the fact of not having

equal distribution where a D-box would have helped

11
12

better distribute the waste equally through the

13

trench lengths and the number of trenches versus the

14

15

use of sanitary Ts.

15

Q. While we're on the subject of Mr. Lund,

17

I have another exhibit I wanted to show you to see if

18

you'd seen it before.

20

16
17
18

19

(Exhibit *-030 marked.)

Q. BY MR. BRUNSON: You've just been handed

20

what's been marked as Exhibit *-030 to your

21

22

deposition. I'll give you a chance to review that.

22

23

Just let me know when you're done.

23

21

-00000-

7

13

19

(The deposition concluded at 1:56 p.m.)

8

14

16

MR. CROCKETT: We'll recess to another time
Sorry, gentlemen.

the discretion of the inspector.
depth?

24

A. Okay.

24

25

Q. Do you recognize that document?

25
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3

5

7
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up on 2:00.

4

6
8

wastes. It should have been going into the original

22

Page 157

to the comments about the trenches?

2
3

20

Q. Was Mike Lund -- was that his design, if

24

25

1 9 A . We're not supposed to separate out

you know?

23

Do you agree with that statement?
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Idaho Fall,s, Idaho

Aug- 28, 2006
Sunnyside Utilities Inc.
P.O. Box 1768
I daho Falls, Id 83403
Re: Sunnyside Industrial and Professional Park
Dear Mr. Woolf and Beck;
This is to ans:wer your inquiry about depositing ink into your
septic tank and absorption field in the above .referenced project. "
It is my opinion that the amounts of ipk deposited would line the
absorption trenches and tend to clog the pores in the soil so that
little or no flu~d would be able to absorb into the soil, thereby
leaving the absorption field nearly useless. If the ink l?9re not
very diluted, it would cause failure of the system in a very short
time.

I

I~

Ink is not con~idered human wast£;: and could very easily be
deposited into a separate seepage pit on site without even a
permit by District Seven Health and would thereby not overload the
septic system.
If you have any further questions regarding this project, please
call me at this office at (208) 522 - 8033.
Sinc.~:r;
\.....-r

1':f;7 r·
.. ' " / ) . '
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Travis Waters

April 25, 2007

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
I

I:I!
I:

PRINTCRAFT PRESS, INC., an Idaho
corporation,
Plaintiff ,

Case No.
CV-06-7097

vs.

SUNNYSIDE UTILITIES, INC., an
Idaho corporation,
Defendant.

DEPOSITION OF TRAVIS WATERS

Ii

Wednesday, April 25, 2007, 9:00 a.m.
Idaho Falls, Idaho

Rebecca 1'1. Martin,
CSR
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water heater, then the water softener comes on
automatically and cycles through?
A. Correct
Q. You understand that the same way I do?
A. COlTect.
Q. How many gallons does your water heater
contain? Is it just a standard water heater, to your
knowledge?
A. It's in page 1 picture B, 55 gallons.
Q. As I understand it, both the reverse
osmosis system and the water softening system are
automatic?
A. COlTect.
Q. How does the water softener equipment
drain into the sewer system?
A. In the pictures that you've given me,
they drain -- it is that three quarter inch pex with
the copper elbow.
Q. Which picture are we looking at?
A. Page 1, picture C.
Q. It's the one coming in and draining down
in the middle with the elbow?
A. Right. After finding out that was an
issue to Mr. Beck, I have since T'd it into the same
drain as the RO system, and it goes outside.

Page 68 :

I

i

Mr. Beck. But the change did not occur until after

1
2
3
4
5
I 6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

the Sunnyside system was disconnected. Why would
1\1r. Beck's concerns be an issue after the Sunnyside
service was disconnected?
A. Because he wants to help me get back on
the system.
Q. Has he expressed that to you?
A. I assumed.
Q. On what do you base that assumption?
A. That he wants to see the tank leave the
front of his road.
Q. Has Mr. Beck ever done anything to
indicate to you that he did not want to provide you
with service within the parameters of state law and
the regulations enacted by Sunnyside?
MR. ERICKSON: Do you understand that?
(The record was read.)
THE WITNESS: I think cutting off the sewer
would be an act showing that he didn't want to
provide me service, if I understand the question
colTectly.
Q. BY MR. FULLER: What is your
understanding as to the reason why you have been
disconnected?
A. My understanding is Mr. Beck is trying

I
I

I

!

Page 67
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Page 69

1
Q. When was that modification made?
1
2
A. Within the last couple months.
2
3
Q. After the service was disconnected?
3
4
A. COlTect.
4
5
Q. The water softener now drains outside
5
6
6 into the landscaping on the south side of the
7
7 building?
8
A. COlTect.
8
9
Q. Why did you wait until after the service
9
10 was disconnected before you ceased discharging water /10
11 softener brine into the system?
11
12
A. I understood Mr. Beck's issue to be
12
13 volume coming out of my RO system, not water softener 13
14 brine. I solved the water coming from my RO system, 114
15 which I thought would satisfy Mr. Beck and Mr. Wolf, 1 1 5
16 and that's why I showed the system fixed that way to
/1 16
17MI'. Wolf, and Mr. Wolf approved it as he saw it.
17
18
Q. Do I understand your testimony that you
118
19 di d not understand that discharging water softener
119
2 0 brine into Sunnyside's sewer service was a concern
I 20
21 until after the service was disconnected?
i 21
22
A. COlTect. I understood that it was the
I 22
23 volume of water that Mr. Beck was concerned with.
I 23
24
Q. You indicated that you changed it
j24
! 25
1 25 because you came to know that it was a concern to

I
i

to keep his flows for the whole subdivision under
2,500 gallons. That was expressed in the meeting
that you referenced earlier that you were present at.
At that meeting we discussed quantity and flows and
RO systems. We didn't discuss water softener brine.
From that meeting, I came to the understanding that I
needed to limit my flows because Mr. Beck was trying
to stay under 2,500 gallons to his septic system.
Q. When did you first come to know that
water softener brine was prohibited from being
discharged into the system?
(The record was read.)
THE WITNESS: Explain prohibited.
Q. BY MR. FULLER: Not allowed.
A. Bywhom?
Q. Any state law or regulation of
Sunnyside.
A. Does Mr. Beck have the authority to
accept or allow -Q. I have to ask the questions, and you
have to answer.
MR. ERICKSON: You don't get to ask any,
just answer.
THE WITNESS: I'm still not clear on who
says that it's acceptable or not acceptable.
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Q. BY MR. FULLER: Do you know that state
law prohibits discharge of water softener brine into
a septic system? As you sit here today, do you know
ili~?

A.
No. you know that the rules and
Q. Do
regulations of SUlmyside Park Utilities prohibit the
discharge of water softener brine into their septic
system?
A. No.
Q. Do you know that Mr. Beck has requested
that water softener brine not be discharged into
Sunnyside's system?
A. Yes.
Q. When did you leam that?
A. It seems like it was in September,
October, there was some correspondence that showed
that.
Q. How did you respond to the request by
Mr. Beck, as a representative of Sunnyside, that
Printcraft cease discharging water softener brine
into its septic system?
A. I don't remember it being a request, but
I'd have to look at the documentation to see. Again,
I was more focused on solving his volume issues with

Page

Page 72
1

correct?
A. Correct.
Q. If you'd understood that water softener
brine discharge was a concern prior to disconnection,
why did you take no steps to modify the discharge of
water softener brine into the septic system?
A. I didn't understand. That's why I
didn't. It's a simple 10 minute fix. I would have
done it in a heartbeat if I knew it was an issue.
Q. Prior to disconnection, you were not
aware that it was a concern?
A. Now, I see it in correspondence. But
from our meetings, it was never made aware to me that
it was a concern, including the inspection of
Mr. Wolf. Why would I show him something that I felt
like was an issue? I was trying to come into what
they felt was compliance.
Q. Look with me at page 2 of Exhibit *-003.
Can you identify what those pictures are? Let's
start with picture A on page 2.
A. Picture A page 2 is a stainless steel
sink.
Q. Where is that sink located?
A. In our flexo department.
Q. On which floor?

2
3
4

I' 5
6

7

I8

I9

,'10
11
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113

114
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21
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my RO system than I was the water softener brine.
Q. You did understand that water softener
3
brine was also a concern?
4
A. Looking back, I can see water softener
5 brine was brought up in the letters, yes.
6
Q. You did nothing to modify the water
7 softener brine discharge into the Sunnyside system
8 prior to its being disconnected?
9
A. Correct.
10
Q. It continued to discharge into
11 Sunnyside's system until the day it was disconnected?
A. I showed that system and the corrections
12
13 that were made to Mr. Wolf, and it satisfied him,
14 which I took to mean Mr. Beck and Mr. Wolf were fine
15 with the adjustments that I made.
16
Q. My question is, did the water softener
17 bline from Printcraft continue to discharge directly
18 into the Sutmyside septic system until the day
19 SUlmyside disconnected the building?
20
A. Yes, with Kirk Wolf's approval.
21
Q. You've indicated you've made some
22 plumbing changes since disconnection. All I'm trying
23 to do is establish, you didn't make any changes with
regard to the water softener system Ul1til after the
Sutm side s stem was disconl1ected; isn't that

Page 73

1

1
2

A. The main floor.
Q. How many floors does the building have?
A. Two.
Q. Is there a basement?
A. No.
Q. What is that sink used for?
A. Cleaning.
Q. Cleaning of what?
A. Parts, stainless steel equipment that's
used on the press.
Q. If I recall your explanation cOlTectly,
the flexo machine doesn't utilize any water, does it?
A. No.
Q. It doesn't discharge any water?
A. Correct.
Q. It doesn't discharge into the sink?
A. No.
Q. But you use this sink solely to wash
parts from the flexo machines?
A. Correct.
Q. Do they come in with ink on them?
A. Yes.
Q. Is there any kind of a trap or treatment
of the water that flows into this sink before it goes
into the se tic s stem?
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4
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Page 182

A. You had me read this, and this is the
paragraph right above it.
Q. Do you recall your testimony when I
questioned you on that exact page under paragraph 13,
disposal considerations, where it says, do not allow
6
product to reach sewage system; do you recall that?
7
A. I recall that.
Q. Do you recall your testimony that until
8
today you were not infoffiled that that product should
9
10 not be allowed to reach the sewage system?
11
A. Yes.
12
Q. Is that the same product being discussed
13 on the first page of that Exhibit *-013?
14
A. Taken out of context, yes.
15
Q. Do you see that on the first page of
16 Exhibit *-013 it is quoted right here under disposal
17 considerations exactly as came from the MSDS subpart
18 13 for that same product, word for word; do you agree
19 with that?
20
A. Yes, I do.
21
Q. You acknowledge receipt of this letter
22 in September of 2006?
23
A. Yes, I do.
24
Q. How did you respond when you were
25 informed in September of 2006 that that product
1
2
3
4
5

i
I

Page 184 ,.•
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5
6
7
8
I 9
110

11
12
13

114
15
16
1 17
18
j 19
20
21
1
22
123
24
25
1
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letter it's pretty apparent he's not environmentally
friendly and is just saying what you want him to say.
Q. Have you obtained an expert opinion to
counter Mr. Lund's opinion?
A. No.
Q. Can I ask you to turn to page 2 of that
document? The first unnumbered paragraph contains a
request by Mr. Beck. It says, our sewer system is
designed only for human waste and not designed to
handle processed waste.
The next paragraph says, in light of all
of the above, we will not accept processed waste in
our sewer facility. Can I ask how you responded when
you received that directive from Mr. Beck?
A. I tried to get a clarification on
processed waste and couldn't find it.
Q. Tell me what steps you took to obtain
that clarification.
A. Somewhere in all of this, IDAPA code was
mentioned. I referred to the IDAPA code in the
glossary portion, definitions portion, sorry. Under
the definitions, there is not anything called
processed waste. I think it's something that
Mr. Beck created.
Q. Did you consider the chemicals that you

Page 183
1

2

3
4

s
6
7
8
9

10
11

12
13
14
15
16
17
18
19

20
21
22
23
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25

should not be allowed to reach the sewage system?
A. How did I respond?
Q. Uh-huh.
A. I found it very interesting that Benton
Engineering suggested digging a hole. Ink is not
considered human waste and could very easily be
deposited into a separate seepage pit on site without
even a permit by District Seven Health and would
thereby not overload the septic system. That really
took my -- got my attention on the whole thing.
Q. You're reading from the third page that
was attached to that letter?
A. Correct.
Q. Isn't it correct that in that letter
Mr. Lund of Benton Engineering indicated in his
opinion that if ink were deposited, it would line the
absorption trenches and clog the pours in the soil,
damaging the sewage system?
A. Yeab. I think it is just that, his
opinion. I don't think he has any qualifications to
say that.
Q. What steps did you take to investigate
his opinion? Did you seek another expert opinion
with regard to that point?
A. No. I think if you read the whole

I)
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2
3
4

5
6
7
8

I

9

10
11

1
112

13

114
115

116

117

118
119
20
1
121
!22
123
124
125

were disposing in the Sunnyside sewage system to be
human waste?
A. I considered it to be wastewater with
human waste in it.
(Exhibit *-014 marked.)
Q. BY l\1R. FULLER: I'm handing you now
what's been marked as Exhibit *-014. Do you recall
receiving this letter from your counsel? Do you
understand my question is just if you recall getting
it?
A. I don't doubt that I got it.
Q. I'd just refer you to the last paragraph
on the first page.
A. I did receive it.
Q. Last paragraph on the first page, on the
first page. Sunnyside Park Utilities will continue
to accept sewer water, but will not accept processed
wastewater. Sunnyside Park Utilities will not
participate in violation of Idaho law. Therefore,
Printcrafi Press must cease all flow of processed
water into the system by 5:00 p.m. September 22nd,
2006. IfPrintcraft does not cease injecting excess
wastewater and processed wastewater, absent a court
order, SUllilyside Utilities will be forced to
physically disconnect all flows from Printcraft Press
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and will seek to recover all damages which result
from Printcraft Press's actions. These issues are
3
not negotiable.
Can you state for me what you did after
4
5 receiving this letter with regard to these issues?
6 How did you respond?
A. At some point around this time we tried
7
8
to limit our flows with redirecting the RO water
system and making the other accommodations that
9
10 ~v1r. Beck asked for. I don't know if it was before
lJ. this or after this, but some time in this timeline.
12
Q. Was there actually a meeting held
13 shortly after that letter was received that you
14 attended?
A. Yeah, around this timeline, yes.
15
16
(Exhibit *-015 marked.)
17
Q. BY MR. FULLER: I'm handing you what's
18 been marked as Exhibit *-015. This is a copy of a
19 letter from your attorney. It is in follow-up to a
20 meeting, which as I recall, happened the day previous
21 on September 25th. In follow-up to our meeting,
22 Travis Waters has informed me that he had an
23 additional conversation with Doyle Beck yesterday
24 evening about 7:00 p.m.; Do you recall that
25 conversation?

1
2

I
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1
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that or catch that. That's what I recalL
Q. Do I understand, are you stating that
your attorney misstated what you had agreed to? This
letter says that Travis agreed to make arrangements
to collect and dispose of what you classify as
processed waste. Was that not what you agreed to do?
A. I feel like Doyle Beck understood what I
told him and what my commitment was when I met with
him that evening. I was not trying to mislead him.
I was very forthright with what my commitment was to 'i
Doyle Beck. I felt like he agreed with what I was
going to go back and do was acceptable.
Q. What were you going to do with regard to
the sink in which the ink is deposited in the
photographs?
A. Leave it hooked up. There's not -- I
shouldn't say that. We put a 55 gallon drum in there
to collect that extra quart of ink a month.
Q. You did agree to divert that away from
'1,
the sewage system?
A. No. I agreed to collect any
contaminated ink and put it into a 55 gallon drum and
then wash the minor amount that's in the pans out in
i~
the sink.
Q. The sink was never disconnected from the

Page 187
1

A. Yes.
Q. Travis agreed with Doyle that Printcraft
Press will no longer be putting the RO water into the
sewer system. Do you recall making that commitment?
A. Yes.
Q. Additionally, Travis agreed to make
arrangements to collect and dispose of what you
classify as processed waste. Did I read that
accurately?
A. Uh-huh.
Q. Did you make such an agreement?
A. Yes.
Q. Did you understand that your counsel was
confirming that you would collect and dispose of what
Sunnyside Utilities classified as processed waste?
A. Yes.
Q. What did you understand that term to
mean on September 26?
A. Those things have been brought to our
attention by Mr. Beck.
Q. Can you identify those for me?
A. The water coming from the film
processor, the plate processor, excess inks from our
flexo area, the RO system. There was some discussion
about tlle wash-up sinks, but I didn't agree to divert

2
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1
2
3

sewer system?
A. I never committed to do it. I never
agreed to do it.
Q. And never did it?
A. And never did it. And discussed it with
Kirk Wolf as we walked through.
Q. Wasn't the 55 gallon tank located
directly adjacent to that sink?
A. Uh-huh.
Q. For what purpose was it located there,
if not to divert from the sink?
A. When we're running the press, we've got
that pan that we discussed earlier. Occasionally,
the ink will get contaminated in there from another
unit upstream. Let's say we got a yellow ink and a
black ink and an orange ink. The yellow will
actually -- the plate will pick up some of the ink
off of the substrate and come back and deposit it in
the ink tray.
So now instead of a true yellow ink,
I've got a tinted orange. In those cases we can't
put the ink back in the jug, or it will contaminate
that. We take that ink and put it in the 55 gallon
drum. Let's say there's a half a pint of ink in that
tray. Now instead of washing that tray out in the

4
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sink and letting that half a pint of food grade ink
go down the drain, we deposit it in the 55 gallon
drum and then wash the residue out in the sink.
3
4
Q. It was never your intention to cease
washing the trays directly in the sink and allowing
5
that to drain into the sewage system?
6
7
A. Repeat that.
8
(The record was read.)
9
THE WITNESS: No.
10
Q. BY MR. FULLER: You continued to do so
11 until the system was disconnected?
12
A. Yes.
Q. What actual changes did you make after
13
14 the meeting and the letter in September of 2006?
A. I diverted the reverse osmosis water,
15
16 collected the water from the prepress area. I think
17 that's pretty much it.
Q. Did you make any change to the water
18
19 softener?
20
A. No.
21
Q. At what point did you divert the air
22 compressor water out of the sewage system?
23
A. It's stilI in the sewage system.
Q. Did you ever divert that away from the
24
25 system until it was disconnected?
1

2

I

Page 192

I;

(Exhibit *-016 marked.)
Q. BY MR. FULLER: Did you have any
connnunication with Mr. Beck or any other
representative of Sunnyside Park Utilities between
September of 2006 and December of 2006 -A. I believe -Q. -- with regard to these issues?
A. Somewhere in there is when Kirk Wolf and
I met.
I...!. In October, I think you had a meeting
with Mr. Wolf. Desclibe for me how that meeting
went.
A. I don't remember how the contact was
made, if it was you contacting Lane saying that
Surmyside Utilities wanted to do an inspection. I
don't recall how that was. Anyway, Kirk Wolf came to
the facility. We did a walk-through. I answered any
questions. I explained what we did. I felt like he
was not quite up to speed with some of the things
that Doyle had talked about, so we discussed some
things at length to bring him up to where he could
return and report to Doyle.
He said, that sink is going to be a
concern. I showed him everything else, showed him
how we plumbed it, showed him where it came outside.

3
4

5
6
7

I~

110
111
12
13

16
17

18
19
20
21
22

.~~

~

------ 25
Page

1
2
3
4

5
6
7

8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

A. No. There again, I felt Mr. Beck was
concerned about volume, and that's not a lot of
volume, a few gallons a week.
Q. It was not your understanding that water
softener brine was a concern to Sunnyside Utilities?
A. Well, it's in the letters, but I felt
like he was concerned about volume, not quality.
Q. You made no change with regard to the
water softener brine?
A. No. I showed that to Mr. Wolf during
the inspection.
Q. Can I get you to look at Exhibit *-013,
the second page? The next to the last full
paragraph, the last sentence states, we expect the
areas where you have been injecting processed waste
will be permanently altered to prohibit the
accidental disposal of your employees of any
processed waste into our sewer facility. What steps
did you take to comply with that directive?
A. They were pennanently -- those
corrections that I made were permanent. They were
hard plumbed, as you can see by your pictures.
Q. Was there any accidental disposal, to
your knowledge, after you made those changes?
A. No.

191

11

Page 193

As he was leaving, he kind of gave me a -- I don't
know. I should have taken it more serious. It was
more of a warning about Doyle Beck and how I probably
didn't want to cross him. I got the impression it
was kind of a potentate mentality, so I kind of blew
it off. I didn't take it too serious.
Q. You considered it a warning by Mr. Wolf?
A. A little bit, that I didn't know who I
was messing with, make sure he's appeased.
Q. Anything else?
A. I think that's it.
Q. Did you acknowledge that SUlmyside had a
right to come in and inspect the premises to verify
that you had made the changes that you had stated?
A. I wouldn't say they had a right. I
acknowledged that I'm trying to do what they asked me
to do and have been very open and friendly to finding
a solution all along. I just felt like I told them I
would do it, and I wanted to show them I had done it.
Q. They had previously been grant ed an
inspection back in September when we had the meeting
in that building, we walked through the premises, and
you showed us the set-ups at that time; do you recall
that inspection?
A. Yeah. I remember walking through the
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1
building so that everybody knew what we were talking
, 2 to that.Q. Were you in the building and observed
!
about.
I
3 Mr. Beck attempting to uncover the water meter to
Q. Do you recall extending an invitation to
return for further inspections if they wished?
verify the quantity of water that flowed from the
, 54 building?
A. I'm sure that I wouldn't have said you
6
A. On December lOth?
can't call me and come back and look at it. Why
7
Q. Uh-huh.
would I say that?
8
Q. Do you recall saying words to the
A. If I'm not there, how could I have done
9 that?
affect, we've got nothing to hide, you're welcome any
10
Q. You were not present that day at all?
time?
11
A. Sure.
A. Correct. He's made reference to my
12 personal vehicle being there, but I'm not sure -- he
Q. Do you recall saying the same things to
Mr. Wolf when he came through with that inspection on 13 doesn't get specific on what my personal vehicle is,
1 14 but I think he's mistaken.
October 30th?
15
A. I think all along I've let it be known,
Q. Do you have records that would indicate
16
contact me, I'll show you what we're doing, I have
what was going on on December 10th in that building?
17
A. I could probably piece some things
nothing to hide.
18 together. I'm sure we had some mechanics working on
Q. I'm now handing you what's been marked
19 that press on that day.
as Exhibit *-016. Can you indicate for me what led
20
to -- I'd like to hear your understanding of what
Q. Would that cause a flow of water to come
21 from the building?
happened that preceded the issuance of this letter
22
during the early portions of December 2006. Let me
A. Sure. Mechanics use break rooms and
23 toilets just like anyone else.
ask it this way: Why did you bury the water meter?
24
A. I didn't bury the water meter.
Q. It wouldn't be anything other than human
~ Why was it buried?
1 25 wasta, toilet water?
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A. Because my kids were doing some
landscaping in the front and had -- didn't clear the
dirt away from the lid to the water meter. It had
two or three or four inches of dirt. They were
bringing that area up to grade. It wasn't an
intentional act. My kids are not very vindictive.
Q. How old are you children that were doing
this landscaping?
A. 14 and 12.
Q. Were you present at the Printcraft Press
facility on the afternoon of December 10th, 2006?
A. No.
Q. Do you know what operations were going
on on December 10th, 2006 in the Printcraft Press
building that would have caused water to flow into
the Sunnyside sewer system?
A. There may have been somebody using the
toilet. There may have been somebody washing their
hands. There may have been somebody doing dishes.
There may have been -- the water softener may have
ran. There's any number of things.
Q. Was the reverse osmosis system still
cormected to the sewer system on December 10th of
2006?
A. No, it was not. .Mr. Wolf saw that nor
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A. They could have been washing dishes,
getting a drink, any number of things.
Q. You can see on the second page of this
document it contains several options in order to
resolve the continuing dispute between Printcraft
Press and Sunnyside Utilities. Can you explain for
me why neither of these first two options were
acceptable to Printcraft?
A. Number one, I had a pretty good feel of
what my flows were and didn't feel like I needed to
spend $10,000 to confirm what I already knew because
Mr. Beck didn't believe me. That's a lot of money.
Number two, at this point I felt like
Sunnyside Utilities was being unrealistic. They were
looking for an excuse. They were not wanting to work
with me anymore. They weren't satisfied with the
changes that I had made, and I felt this was just
another way for them to get more aggressive. I
just -- I didn't see this being a solution to give
them permission to send me a $1,000 bill whenever
they felt like it, after some of the experiences I
had, that didn't make very good sense.
Q. What was your response to this letter?
A. Do you want me to answer number three?
If ou'd like. The third reall r isn't
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an option, it's a disconnect. What was your response
\vith regard to the third option?
A. I definitely didn't want that to happen.
I didn't want to take that option.
Q. What did you do to respond to this
letter?
A. If I remember right, I called Lane, and
we talked about it, and I think he responded with a
letter.
(Exhibit *-017 marked.)
Q. BY MR. FULLER: This is a letter dated
December 12, 2006 from Mr. Erickson. I'm just
looking at the first paragraph, the last sentence.
My clients state that they have conformed in every
way with my letter dated September 26, 2006, wherein
we agreed that Printcraft Press would no longer put
the RO water in the sewer system and that Travis
Waters would make arrangements to collect and dispose
of what you classify as processed water.
Is that an accurate statement by your
attorney?
A. Yeah, I think it's accurate. I think
the whole processed waste, processed water thing has
been bantered back and forth. I think we're
switching back to water. It's been waste, and water.
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We felt like we were complying, and we brought
Mr. Wolf in and didn't hear back from Mr. Beck or
Wolf, so we assumed everything was fme.
(Exhibit *-018 marked.)
Q. BY MR. FULLER: I'm handing you what's
been marked as Exhibit *-018. This, again, discusses
the flow of water coming from the Print craft Press
and states in the second paragraph -- do you recall
seeing this letter?
A. Yes.
Q. In the second paragraph it states,
because of the nature of the flow, my client believes
the most likely source is the water softener system
installed by Printcraft Press. The discharge of
water softener brine into the central system operated
by my client is expressly prohibited by the Idaho
Administrative Code, IDAPA 58.01.03.004.03.
Is this the first time you became aware
that depositing water softener brine in the central
system operated by Sunnyside was prohibited by the
Idaho Administrative Code?
A. I wouldn't even say that I realized it
at this point. I was confused on what water softener
brine was. My understanding prior to this that water
softener brine was the water and salt mixture inside
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that plastic tub next to the canister and that to get
water softener brine into the sewer, you'd have to
tip that over into a drain or bucket it out. So I
thought - part of it was I found it -- I could see
that's a high concentration of salt, maybe that's a
concern.
I later found out that it's actually
water softener brine cycling through and coming out
of that tube. There was some ignorance on my part
not really understanding what was considered water
softener brine. Between what I felt water softener
brine was and then not comprehending why the State of
Idaho would disallow water softener brine, because
it's in every residential house going into septic
tanks, I didn't even think that was what they were
talking about.
Q. What did you do with regard to water
softener brine after receipt of this letter?
A. Started researching what this was all
about.
Q. Was there any change made to the
discharge of water softener brine into the Sunnyside
system in response to this letter?
A. No.
Q. You continued to discharge into the
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system?
A. Yes.
Q. Until the day the system was
disconnected?
A. That's correct, out of ignorance.
Q. At this point, by the time you received
this letter, you weren't ignorant?
A. What I considered or what I thought was
water softener brine was the stuff in with the salt,
not the water coming out of the tube.
Q. Did you consult with any professionals,
any water softener companies?
A. Yes, I did.
Q. Who did you consult with?
A. Culligan Water.
Q. Was the result of that inquiry that
report we've already reviewed?
A. Yeah. And they pointed me to some
research that I did on the internet.
Q. What steps did you take after the septic
system was disconnected to contact the media?
A. The media found Printcraft. I don't
recall what the steps were. We had multiple
organizations corning in, news media coming in, I met
with Paul Menser for an interview. I declined to
:"'1
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MARK R. FULLER (ISB No. 2698)
DANIEL R. BECK (ISB No. 7237)
FULLER & CARR
410 MEfV10RIAL DRIVE, SUITE 201
P . O. Box 50 9 3 5
-LDAHO FALLS, 10 83405-0935
TELEPHONE:
(208) 524-5400
ATTORNEY FOR DEFENDANT

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL
DISTRICT OF THE STATE OF IDAHO IN AND FOR
THE COUNTY OF BONNEVILLE
PRINTCRAFT PRESS, INC., an
Idaho corporation,
Plaintiff,
v.

Case No. CV-06-7097

)
)
)
)
)
)
)

DEFENDANT'S RESPONSE TO
PLAINTIFF'S SECOND SET OF
INTERROGATORIES AND THIRD
REQUESTS FOR PRODUCTION

SUNNYSIDE UTILITIES, INC., an
)
Idaho corporation,
SUNNYSIDE)
PARK OWNERS ASSOCIATION, INC., )
an
Idaho
corporation,
and)
SUNNYSIDE
INDUSTRIAL
AND)
PROFESSIONAL PARK,
LLC.,
an)
Idaho
limited
liability)
company,
)
Defendant.

COMES NOW the Defendant,

)
)
)
)

Sunnyside Park Utilities,

and through its counsel of record,

Mark R.

Inc.,

by

Fuller and Daniel R.

Beck, and submits the following Answers to Plaintiff's Second Set
of

Interrogatories

and Third Set

of

Requests

for

Production to

Defendant Sunnyside Park Utilities, Inc ..
GENERAL OBJECTIONS

As to each of the Requests and Responses thereto which are
set forth below, the following general objections are made with
regard to said responses and are hereby incorporated by reference.
1. Defendant objects to the discoverDEFENDANT'S RESPON

EXHIBIT

D

requests to the extent
ND SET OF INTERROGATORIES,
QUESTS FOR PRODUCTION - 1
;...,J

FOR PRODUCTION NO.
given

to

you

Lawry

Wilde,

40:

by

the

Plaintiff,

or

CTR

Development

Please produce all documents

CTR Management,
prior

to

the

Travis

Waters,

commencement

of

construction of the building where Printcraft is currently housed.
RESPONSE:

See Deposition of Travis Waters, Exhibit 7.

Mr.

Waters further asserts he provided Exhibit 11 to his deposition,
which is denied by Defendant.

Defendant objects to request to

produce documents already in Plaintiff's possession.

See

Deposition of Printcraft, Testimony of Travis Waters, p. 91, 1. 36.
FOR PRODUCTION NO. 41:

Please produce all documents

associated with your fee schedule for providing sewer and water
services.
RESPONSE:

Defendant objects to this request as vague and

incomprehensible.

Notwithstanding such objection, see documents

00038, 00039 and 00040 previously produced.
FOR PRODUCTION NO. 42:

please produce a copy of the

recorded third party beneficiary utility agreement indicating the
date and where it was recorded.
RESPONSE:

See attached recorded document.
PRODUCTION NO. 43:

Please produce all drawings,

plats, blueprints, or other documents indicating the location,
size, and specifications of the well and pump used in Sunnyside
Industrial Park.
RESPONSE:

Defendant objects that such documents have no

relevance to the pending claims.
FOR PRODUCTION NO. 44:

Please produce all documents

DEFENDANT'S RESPONSE TO PLAINTIFF'S SECOND SET OF INTERROGATORIES,
AND THIRD REQUESTS FOR PRODUCTION - 5

L~~

Industrial Park.
RESPONSE:

Objection as such request

incomprehensible.

lS

vague and

Such documents have no relevance to the claims

asserted in this action and are not likely to lead to the
discovery of relevant evidence.

Documents reviewed by the ACC are

proprietary and cannot be disclosed without permission of the
property owner.
DATED THIS ~ day of

~

--"=----'-----

,2007

FULLER & CARR

~~i,JJ

~~-----

Mark R.
Attorney for Defendant

VERIFICATION
State of Idaho
ss.
County of Bonneville
Doyle H. Beck, being first duly sworn, upon oath, deposes and
says that he is an officer of Sunnyside Park Utilities,

Inc., the

Defendant identified in this document, has read it, and believes
the facts set forth are accurate and

to the best of his

knowledge and belief.
Doyl
Offi r of Sunnyside Park
Utilities, Inc.
me on this

)

9Y-h day

of

MC

CERTIFICATE OF SERVICE

I

HEREBY

CERTIFY

that

I

served

a

copy

of

the

following

described pleading or document on the attorney listed below a true

19

and correct copy thereof on this
Document Served:

day of

~

,2007:

DEFENDANT'S RESPONSE TO PLAINTIFF'S
SECOND SET OF INTERROGATORIES,
AND THIRD SET OF REQUESTS FOR
PRODUCTION

Attorney Served:
Jeff Brunson, Esq.
Lance Schuster, Esq.
BEARD ST. CLAIR
2105 Coronado
Idaho Falls,
ID 83404

U.S. Mail
Facsimile
Hand Delivery

FULLER & CARR

DEFENDANT'S RESPONSE TO PLAINTIFF'S SECOND SET OF INTERROGATORIES,
f ' r-,
AND THIRD REQUESTS FOR PRODUCTION - 8

G

v.)

RESPONSE TO REQUEST FOR PRODUCTION NO.

42..
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THIRD PARTY BENEFICIARY UTILITY AGREEMENT
THIS AGREEMENT, made this ~ day of
Ifll')
2002, by and between
SUlmyside Park Utilities, Inc., an Idaho corporation (hereinafter called "Company") and
SUlillyside Park Owners Association, Inc., an Idaho corporation (hereinafter called
"Representative") .

I

,

WITNESSETH:
WHEREAS, the Company is now the owner of property in Bonneville County, State of Idaho
described in Schedule A, attached hereto, upon which there is located the Compani s water
supply system andJor sewage system or upon which there is being constructed by the
Company and will be located a water supply system andJor sewage system; and
WHEREAS, the Company warrants that all the property described in Schedule A, as well as
all water supply systemandJor sewage systems hereafter acquired by the Company shall be
made subject to the Agreement by recordation of appropriate covenants, reservations,
restrictions, or conditions in such manner as is required by Idaho law to put all persons on
notice that such properties have ?een subjected to the terms of this Agreement; and
WHEREAS, the Company hereby warrants that existing and future encumbrances, liens or
other indebtedness, if any, to the title of water supply systems andJor sewage systems now
owned or hereafter acquired by the Company shall be subordinated and made subject to this
Agreement; and
WHEREAS, the Company intends to construct, operate, and maintain said water supply
systems andJor sewage systems for the purpose of supplying water andJor sewage collection
and disposal service to buildings, and other improvements located in areas and subdivisions
adjacent to or in the vicinities of said water supply systems andJor sewage systems (it being
understood that the company does not now and does not contemplate the furnishing of
garbage collection and garbage hauling services) and for that purpose will construct, lay, and
maintain water storage and distribution facilities, water and sewage mains, lateral lines,
manholes, pumping stations, and all other facilities and appurtenances necessary to maintain
an adequate water supply for consumption by the occupants of such buildings, and other
improvements in said areas and subdivisions and also necessary for the purpose of supplying
sewage collection and disposal service to such buildings, and other improvements; and
WHEREAS, it is contemplated that the buildings, and other improvements to be served by the
said water supply system andJor sewage systems ofthe Company will be located on properties
in said areas of subdivisions which will be security for mortgages given to various lenders,
including the Representative; and
WHEREAS, one of the inducing factors to the granting of mortgage loans on properties,
buildings, and other improvements in the areas to be served by the water supply systems
andior sewage systems of the Company by the Representative and other lenders and the
insuring thereof is that there will be continuous operation and maintenance of the water
supply systems andior sewage systems according to the approved standards set forth in this
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Agreement, and that rate charges by the Company for its services will be reasonable, and the
Company is desirous of assuring that its rates will be reasonable, and also assuring the
continuance of t."!J.e operation and maintenance of said water supply systems and/or sewage
systems, for the benefit of the present and future owners of properties, buildings, and other
improvements, and mortgagees holding mortgages covering such buildings and other
improvements, including the Representative.
NOW, THEREFORE, for and in consideration of the reliance upon this Agreement by
the Representative and by present and future owners of buildings, residences, and other
improvements to be served by the water supply systems and/or sewage systems of the
Company, and by mortgagees (who will make and hold mortgage loans on such buildings,
and other improvements) the Company and the Representative do hereby covenant and agree
as follows:
SECTION 1:
(a)
This Agreement is made not only with the Representative in its individual capacity but
also as the representative of and for the benefit of the present and future owners of or
occupants of all and each of the properties, buildings, and other improvements which are now
or may hereafter be served b}( the water supply systems and/or sewage systems of the
Company as well as the holders:; of any mortgage or mortgages covering any such buildings,
and other properties and improvements.
(b)
Any person, firm, or association represented by the representative herein, through the
representative herein and/or any appropriate governmental agency or corporation (1) served
by the water supply systems and/or sewage systems of the Company, and/or (2) holding any
mortgage on any property connected to the said systems or either of them, is hereby granted
the right and privilege and hereby authorized in its or their own name and on its or their own
behalf to institute and prosecute at law or in equity in any court having jurisdiction of the
subject matter, to interpret and enforce this Agreement or any of its terms and provisions,
including, but not limited to, suits for specific performance, mandamus, receivership and
injunction.
.
SECTION 2:
(a)
The Company does covenant and agree that the Company shall supply at all
times and under adequate pressure for the use of each of the properties duly connected to its
water supply system a sufficient quantity of water to meet the reasonable needs of each of the
properties duly connected to said water supply systems. Such water shall be the quality and
purity as shall meet the 1974 Safe Drinking Water Act of the U.S. Environmental Protection
Agency (EPA), so as to produce water without excessive hardness, corrosive properties, or
other objectionable characteristics making it unsafe or unsuitable for domestic and ground use
or hrumful to any or all pipes within and/or without the buildings, and other improvements.
Records of any and all tests conducted in connection with said water supply systems shall be
kept as pennanent records by the Company and said records shall be open to inspection by the
State Board of Health of the State of Idaho and a duly delegated agent of the representative.
The said Board of Health and/or its agents shall at all times have access to the water supply
system ofthe Company to conduct any and all tests as said Board shall determine necessary to
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ascertain compliance with the said Standards and characteristics. In any event, the Company
shall have said Board make such analyses as shall be deemed reasonably necessary and
required by t.1.e Board of Healt.1. fuid the Company shall pay all costs and expenses in
cOl1l1ection therewith. In the event said Board shall determine that the purity of the water does
not meet the aforesaid Standards, the Company shall immediately at its sole cost and expense
make any adjustment, repair, installation, or improvement to its facilities that shall be
necessary or required or recommended by said Board to bring the purity of the water up to the
said Standards.
(b)
The Company shall provide at all times for each of the buildings, and other
improvements constructed in the areas and subdivisions served by the sewage systems of the
Company sewage service adequate for safe and sanitary collection and disposal of all sewage
from said buildings, and other improvements, in accordance with the 1972 Federal Water
Pollution Control Act Amendments of the U.S. Environmental Protection Agency (EPA).
The Company further shall operate and maintain the sewage systems, including the
disbursement field, in a manner so as not to pollute the ground, air, or water in, under, or
around said areas or subdivisions with improperly or inadequately treated sewage. The
Company will operate the sewage system to reduce noxious or offensive gases or odors to a
minimum, but cannot completely eliminate the possibility of the system emitting odors
because of conversions and wWd changes. the Company further agrees to operate the
systems in accordance with· reghlations and recommendations of the State Board of Health
and to produce an effluent of a quality satisfactory to the State Board of Health and any and
all other public authorities having jurisdiction over such matters. Records of any and all tests
conducted in connection with the systems shall be kept as permanent records by the Company
and said records shall be open to inspection by the State Board of Health of the State of Idaho
and a duly delegated agent of the representative. The said Board of Health and its agents shall
at all times have access to the systems of the Company to conduct any and all tests as said
Board shall determine necessary to ascertain compliance with the said regulations and
recommendations. In the event said Board shall determine that the operations of the systems
do not meet the said regulations or recommendations, the Company shall immediately, at its
sole cost and expense, make any adjustment, repair, installation or improvement to its
facilities that shall be necessary or required or recommended by said Board to bring the
operation of the systems up to the said regulations and recommendations. It is understood and
agreed that the Company does not and does not contemplate furnishing garbage collection or
garbage removal services.
SECTION 3.
The Company agrees to maintain said water supply systems and/or said sewage
systems at all times in good order and repair so that satisfactory water and sewage collection
and disposal service as provided in the foregoing paragraphs may be supplied to each of said
buildings, and other improvements in said areas or subdivisions in the quantity and in the
quality provided in the foregoing paragraph. The water supply systems and/or the sewage
systems shall be open for inspection at all times by the agents of the Idaho State Board of
Health.
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SECTION 4.
(a)
The Company reserves and has the right to establish and collect as a charge or
charges for water furnished and consumed by the owners or occupants of each of the
buildings, and other improvements at the rates as prescribed and permitted herein. The
Company shall have the right to install on the premises of each of the individual buildings,
and other improvements a water meter to be maintained by the Company through which all
water supplied to the consumer shall pass and to which the Company shall have access at
reasonable times for the purpose of taking meter readings and keeping said meters in repair.
The Company may charge the cost to the customer of any material used, equipment rented or
the equivalent rate for the Company's equipment used and labor expenses incurred in making
any connection or in making any repair which is the responsibility of an owner.
(b)
The Company reserves and has the right to establish and collect as a charge or
charges for sewer service provided to the owners or occupants of each of the buildings, and
other improvements served by the Company, the initial rates as shown in Schedule "B"
attached hereto and made a part hereof.
SECTION 5:
In the event the Company should fail to operate and maintain the water supply systems
and/or the sewage systems in the manner and under the conditions specified herein (failure
due to Acts of God, nature disasters or other causes beyond the control of the Company,
including labor troubles or strikes, excepted) or in the event the Company collects or attempts
to collect from the consumers of water or from uses of the sewage systems charges in excess
of the rate or rates specified or provided for in this Agreement, then in either of such
contingencies, if such default shall continue for a period of thirty (30) days (or for a period of
two (2) days in the event such default consists of a shutdown of the water or sewage treatment
plant or suspension of water or sewage services, except for the cases above set forth) after
written notice to the company by any consumer, or by a duly authorized agent of the
representative, mortgagee, or by any person for whose benefit this contract is made, then and
in such event those persons so entitled may enforce this Agreement by action instituted for
such purpose in any court of competent jurisdiction and in such action shall be entitled as a
matter of right to an immediate hearing before a Court of competent jurisdiction for the
determination of whether the appointment of a receiver is appropriate and for the
determination of whether such receiver or other officer appointed by the Court is entitled to
take immediate possession of the water supply systems and/or sewage systems of the
Company for the purpose of operating and maintaining the same with full right to hold, use,
operate, manage and control the same for the benefit of the parties for whom this agreement is
made with full right to collect the charges for services at rates not in excess of those specified
or provided for in this agreement.
SECTION 6.
The Company may establish, amend or revise from time to time and enforce Rules and
Regulations for Water Service and Rules and Regulations for Sewer Service or Rules and
Regulations covering both water and sewer service and covering the furnishing of water
supply service and sewer service within sae=a~as of subdivisions, provided, however, all
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such rules and regulations established by the Company from time to time shall at all times be
reasonable and subject to such regulations as may now or hereafter be provided by law; and
provided further that no such rule or regulation so established, amended or revised can be
inconsistent with the requirements of this Agreement nor shall the same abrogate any
provision hereof. Any such rules and regulations established, amended, revised and enforced
by the Company from time to time shall be binding upon any owner or occupant of any of the
property located within the boundaries of such areas or subdivisions, the owner or occupant of
any building, or other improvement constructed or located upon such property and the user or
consumer of any water supply service and sewer service.
SECTION 7.
Changes in the initial rates described in Section 4 hereof may be proposed by the
Company and by third party beneficiaries of tlus Agreement in the following manner:
All rates proposed by the Company and by third party beneficiaries for the water
supply system and the sewage collection system shall be submitted by notice to the
representative and to all parties connected to the sewage collection system, and if within
ninety (90) days after such notice of a rate change proposed by the Company not more than
one-half of such parties have #gnified in writing their opposition to such proposes rate
change, the Company may forthwith establish its new rates. If more than one-half of such
parties signifY, in writing, their opposition to a rate change proposed by the Company, or if
more than one-half of such parties proposed in writing a rate change which the Company
opposes, and the parties cannot negotiate an agreement within ninety (90) days to the
reasonableness of the new rates, then the matter of the reasonableness of such new rates shall
be refelTed to a board of arbiters selected as follows: the Company shall designate one
arbiter, the objecting parties shall designate one arbiter, and the two arbiters thus selected
shall choose a third arbiter. The three arbiters shall make their written recommendations to
the parties to the dispute as to the reasonableness of the new rates within ninety (90) days
after the reference of the dispute by the arbiters shall be given to the Company and to all
objecting parties. All proceedings before the arbiters shall be recorded in written objections
to the recommendations within thlrty (30) days after the decision. Ifno written objections are
made, it shall be considered that all parties have agreed that the new rates recommended by
the arbiters are reasonable. If written objections are filed by either side, the question of the
reasonableness of the new rates shall be the subject of review by a court of competent
jurisdiction in appropriate legal proceedings initiated for such purpose. In the event of
arbitration or court proceedings, the proposed change of rates shall be in abeyance and shall
not become effective until the conclusion of such proceedings.
SECTION 8.
Notwithstanding any provision of tIlls Agreement, no third party beneficiary shall
have or claim to have any right, title, lien, encumbrance, interest or claim of any kind or
character whatsoever in and to the Company's water supply system and/or sewage systems, or
properties and facilities, and the Company may mortgage, pledge or otherwise encumber, or
sell or otherwise dispose of, any or all of such water supply systems and/or sewage systems,
properties and facilities without the consent of such third parties. The words "properties and
facilities" as used in this Section shall ~~~l1liY include physical properties and facilities but
Uv..:

-5-

00915

..'.'-- n5 ....
"

"

'.,)...

~
~

all real, personal and other property of every kind and character owned by the Company and
used, useful, or held for use in connection with its water supply systems andlor sewage
systems, including revenues and income from the users of water and sewage services, cash in
bank and otherwise; provided, however, that this Agreement as set forth herein shall be
binding upon all successors and assigns of the Company.
SECTION 9.
All notice provided for herein shall be in writing or by telegram, and if to Company
shall be mailed or delivered to Company at 3655 Professional Way, Idaho Falls, Idaho 83401,
and if to parties for whose benefit this contact is made shall be mailed or delivered to the
president or secretary of the representative at their last known addresses as furnished by the
representative to the company.
SECTION 10.
(a)
The covenants, reservations, restrictions or conditions herein set forth are and
shall be deemed to be covenants, reservations, restrictions, or conditions imposed and running
with the land and properties of the Company as listed on Schedule A attached hereto and
limiting the use thereof for th~' purposes and in the manner set forth herein and shall be
binding upon and shall inure to ;the benefit of the Company, its successors and assigns, and
shall likewise be binding upon and shall inure to the benefit of all parties who, in any manner
whatsoever, shall acquire title to the Company's water supply systems andlor sewage systems,
and properties and facilities as defined in Section 8 hereof. To this end the Company shall
make all water supply systems andlor sewage systems now owned, or hereafter acquired
subject to this Agreement by recordation or appropriate covenants, reservations, restrictions,
or conditions in such manner as is required by law to put all persons on notice that such water
supply systems andlor sewage systems have been subjected to the terms of this Agreement are
deemed to be covenants, reservations, restrictions, or conditions imposed upon and running
with the land listed on Schedule A attached hereto.
(b)
This Agreement shall also be binding upon and shall inure to the benefit of the
Representative, its successors and assigns, and as set forth in Section 1 hereof, all present and
future owners or occupants of all and each of the properties, buildings, and other
improvements which are now or may hereafter be served by the water supply systems andlor
sewage systems of the Company on the property listed on Schedule A attached hereto, as well
as the holders of any mortgage or mortgages covering any such properties, buildings, and
other improvements, as well as the successors and assigns of all such present and future
owners and occupants and holders of mortgages.
SECTION 11.
This Agreement shall be governed by the laws of the State ofIdaho.

"ooa;:'1.0. ,
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SECTION 12.
This Agreement shall remain in full force and effect and for the benefit of all parties
mentioned herein until either (a) the water supply systems and sewage systems described
;(" 'l"

t~

t. " •• ,-. k

,"

~..-,;

(~5°

t.": \., t~,

·

' .

herein are taken over by governmental authority for maintenance and operation~ or (b) other
adequate water supply and sewage collection and disposal service is provided by a
governmental authority through means other than the water supply systems and sewage
systems owned by the Company~ or (c) the rates, services and operation of the Company are
placed by law under the jurisdiction of a regulatory commission or other governmental agency
or body empowered to fix rates and to which a consumer of the Company may seek relief.
Upon the happening of any of the aforesaid events, this Agreement shall automatically
terminate; and, at the request of the Company, the Company and the Representative shall
execute an instrument canceling this Agreement.
IN WI1NESS WHEREOF, the Company and the Representative have caused this
Agreement to be duly executed in several counterparts, each of which counterpart shall be
considered an original executed copy of this Agreement.
SUNNYSIDE PARK UTILITIES,
INC.

By:

~#--#----+--,._

Its~

SUNNYSIDE PARK OWNER'S
ASSOCIATION, INC.

BY:~

Its: /

INSTRUMENT NO~~
DATE
- INST. CODE
10
IMAGED pas
0
FEE
,qt9-

91 (

!

STATE OF IDAHO

) ss

COUNTY OF BONNEVILLE )
! hereby certify that the within
instrument was recorded.

I

I,

::nal~ecorott

~.h~

Request of r~
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CORPORATE ACKNOWLEDGMENT
STATE OF IDAHO

)
) ss
)

County of Bonneville

On tills ~ day of April, 2002, before me, the undersigned notary public, in and for the
State of Idaho, personally appeared, Kirk Woolf, known to me to be the President of the
corporation that executed the within instrument or the person who executed the foregoing
instrument on behalf of said corporation, and acknowledged to me that such corporation
executed the same.
IN WI1NESS WHEREOF I have hereunto set my hand and affixed my official seal, the
day and year 11rst above written.

~Jt(4JL

i

.

Notary public for Idaho
Residing at [daho Falls
My commission expires: f;~-09~oJ
CORPORATE ACKNOWLEDGMENT
STATE OF IDAHO

)
) ss
)

County of Bonneville

On this .JlL day of April, 2002, before me, the undersigned notary public, in and for the
State of Idaho, personally appeared, Kirk Woolf, known to me to be the President of the
corporation that executed the witbin instmment or the person who executed the foregoing
~

instrument on behalf of said corporation, and acknowledged to me that such corporation
executed the same.
IN WITNESS WHEREOF I have hereunto set my hand and affixed my official seal, the
day and year first above written.

~tf!4t/l
Notary public for Idaho
Residing at Idaho Falls
My commission expires:

ob- 09- (J3
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SCHEDULE A
Tract I
Septic Tank and Drain Fields

Beginning at a point that is S 89 degrees 42'56" E 856.82 feet along the
section line from the West One Quarter Corner of Section 36, Township 2
North, Range 37 East of the Boise Meridian and running thence S 0
degrees 00'54" E 45.91 feet; thence S 88 degrees 57'40" W 86.36 feet;
thence S 14 degrees 50'59" W 219.63 feet; thence S 62 degrees 53'33" E
160.32 feet; thence S 89 degrees 42'56" E 100.00 feet; thence NO degrees
00'54" W 332.82 feet; thence N 89 degrees 42'56" W 100.00 feet to the
Point of Beginning, containing 1.44 acres.

Tract II
\:

;

Well Location

Beginning at the Northwest comer of Lot 5, Block 2, Sunnyside Industrial
and Professional Park, Division No.1, Bonneville County, Section 36,
T2N, R. 37 EBM and running ,thence along the west boundary of Lot 5, a
distance of 60 feet, thence S 89 degrees 54'00" W 60 feet; thence N a
degrees 04'08" W to the North boundary of Lot 5, thence N 89 degrees
54'00" E along the North boundary of Lot 5 to the Point of Beginning.

" (i:t.
U
u J

,1
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SCHEDULEB
Water and Sewer Service and Connection Charges
Monthly Charge

Business Sewer Service
Business Water Service

$17.50
$12.50

Basic Connection Charges
Bach Sewer Connection
Each Water COlmection

$500.00
$500.00

Company shall ruso charge the cost to the Company of any material used,
equipment rented or equivalent rate for Company's equipment used, and
labor expense mcurred in making any connection or in making any repair
which is the responsibility of any owner. The Company reserves the right
to assess additional connection charges for services in excess of basic
business sewer and water services.
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Michael D. Gaffney, ISB No. 3558
Lance J. Schuster, ISB No. 5404
Jeffrey D. Brunson, ISB No. 6996
Beard St. Clair Gaffney PA
2105 Coronado Street
Idaho Falls, Idaho 83404-7495
Telephone: (208) 523-5171
Facsimile: (208) 529-9732
Email: gaffney@beardstclair.com
lance@beardstclair.com
j eff@beardstclair.com
Attorneys for the Plaintiff
DISTRICT COURT SEVENTH JUDICIAL DISTRICT
BONNEVILLE COUNTY IDAHO
PRINTCRAFT PRESS, INC., an Idaho
corporation,
Case No.: CV-06-7097

Plaintiff/Counterdefendant,
vs.
SUNNYSIDE PARK UTILITIES, INC., an
Idaho corporation, SUNNYSIDE PARK
OWNERS ASSOCIATION, INC., an
Idaho corporation, and SUNNYSIDE
INDUSTRIAL AND PROFESSIONAL
PARK, LLC, an Idaho limited liability
company, DOYLE BECK, an individual,
KIRK WOOLF, an individual.

SECOND AMENDED COMPLAINT
AND JURY DEMAND

Defendants/Counterclaimants.

The Plaintiff, Printcraft Press, Inc. (Printcraft), through counsel of record, Beard St. Clair
Gaffney PA, complains and alleges against the defendants as follows:
EXHIBIT
rJ

i

r::

G

1'i";1 :~,
('\.,)
.- - - - - - -
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JURISDICTION AND VENUE

1.

This is an action arising out of certain disclosures which the above named

defendants failed to make to Printcraft and the subsequent removal of Printcraft's sewer
connection to the sewer system located in the Sunnyside Industrial and Professional Park
which is operated and maintained by the Defendant Sunnyside Park Utilities, Inc.
2.

The Plaintiff PRINTCRAFT PRESS, INC., (hereafter "Printcraft") is and was

at all times material herein an Idaho Corporation with its primary place of business in
Bonneville County, Idaho. Printcraft employs approximately forty employees and operates a
full color printing service.
3.

The Defendant SUNNYSIDE PARK UTILITIES, INC., (hereafter "Defendant

Sunnyside Park Utilities"), is and was at all time material herein an Idaho corporation with
its primary place of business in Bonneville County, Idaho.
4.

The Defendant SUNNYSIDE PARK OWNERS ASSOCIATION, INC.,

(hereafter "Defendant Sunnyside Park Owners"), is and was at all time material herein an
Idaho corporation with its primary place of business in Bonneville County, Idaho.
5.

The Defendant SUNNYSIDE INDUSTRIAL AND PROFESSIONAL PARK,

LLC, (hereafter "Defendant Sunnyside Industrial and Professional Park"), is and was at all
time material herein an Idaho limited liability corporation, with its primary place of business
in Bonneville County, Idaho.
6.

Doyle Beck is a resident of Bonneville County, Idaho.

7.

Kirk Woolf is a resident of Bonneville County, Idaho.

8.

The dispute arises in Bonneville County, Idaho.

9.

Jurisdiction and venue are proper pursuant to Idaho Code §§ 5-514 and 5-404.

Second Amended Complaint and Jury Demand

Page 2

FACTS COMMON TO ALL COUNTS
10.

On or about August 15, 1996, SUNNYSIDE INDUSTRIAL AND

PROFESSIONAL PARK, LLC (SIPP), completed and filed with the District Seven Health
Department a septic permit for the installation of a septic system that would service one to two
buildings. The application for the septic permit included numerous pages describing the use
of the system and provided drawings and details ofthe location ofthe system and its expected use. A true
and correct copy ofthe District Seven Health Department's Septic Pennit is attached hereto as Exhibit "A" and
is incorporated herein by reference as ifset forth fully.
11.

The Defendant SUNNYSIDE PARK UTILITIES, INC., has indicated that a part of the

original septic pennit included engineers' calculations regarding the capacity ofthe proposed septic tank
Copies of the engineers' calculations are not within the possession of the Plaintiff, but based upon its
understanding and beliefthat said calculations do exist, Plaintiff thereby alleges the same herein.
12.

On or about August 23, 1996, the District Seven Health Department physically inspected the

septic system and tank: that was installed by the Defendant Sunnyside Industrial and Professional Park, LLC.
In its Septic System Inspection Report, the District Seven Health Department included a drawing of the actual
system that was installed together with information indicating that a 1,000 gallon tank: had been installed rather
than the 750 gallon tank listed in the original application described more fully above. The Septic System
Inspection Report also indicates that the tank: needed to be cleaned every three to five years. The inspector for
the District Seven Health Department appears to be an individual identified as 1. A. Findlinson. A true and
conect copy of the Septic System Inspection Report, dated August 23, 1996, is attached hereto as Exhibit "B"
and incOlporated herein by reference as if set forth fully.
13.

On or about August 4, 1999, the Defendant Sunnyside Industrial and Professional Park, LLC,

by and through its member, Kirk Woolf, executed a Development Agreement wherein it agreed with
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Bonneville COlmty that it would develop the tract ofland described therein and would provide all street
improvements and utilities as were necessary to be completed within this subdivision in the interest ofthe
health, welfare, and/or safety ofthe inhabitants of the COtmty. This Development Agreement was recorded on
August 4, 1999 as Bonneville COtmty Recorde1J s Instnunent No. 1003567. A true and correct copy of said
Development Agreement is attached hereto as Exhibit "C" and incOlporated herein by reference as if set forth
fully.
14.

A plat map was prepared by a surveyor, David E. Benton, for and in behalf ofStmnyside

Industrial and Professional Park, LLC, indicating the roads and the sewer lines complete with manhole
accesses on or about July 30, 1999. Pursuant to all state and local rules, laws, regulations, and zoning
ordinances, the above-described plat received the proper acknowledge1nents from the COtmty, the surveyor
and all applicable parties on or about July 30, 1999. Said plat map was then recorded on August 4, 1999 as
Bonneville County Recorder's Instrument No.1 003568. A true and correct copy of said plat map is attached
hereto as Exhibit "D" and incOlporated herein by reference as set forth fully.
15.

To the best of Plaintiffs knowledge and belief, the sewer services contetnplated and

evidenced by Exhibits "A," "B," "c" and liD," were in fact installed and immediately began operating and
receiving sewer discharges from more than two buildings COIDlected thereto in violation ofthe permit which is
described more fully above.
16.

On or about March 29, 2002, the Defendant Sunnyside Park Utilities, Inc., was fonned by

Kirk Woolf and Doyle Beck. A true and correct copy of the Articles ofIncOlporation, evidencing the
fonnation and creation ofSll1myside Park Utilities, Inc., are attached hereto as Exhibit "E" and incolporated
herein by reference as if set forth fully.
17.

Additionally, on March 29, 2002, a meeting was held by and between Kirk Woolf and Doyle

Beck on behalf of Sunnyside Industrial and Professional Park, LLC, Benton Engineering, representatives from
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the Department of Environmental Quality, and representatives of the District Seven Health Department
concerning a proposal made by Sunnyside Industrial and Professional Park, LLC, to expand
the original septic sewer system which was then operating with more connections than that
which was approved in the original septic permit within the Sunnyside Professional and
Industrial Park.
18.

The proposed expansion was requested by Mr. Woolf and Mr. Beck on behalf

of Sunnyside Industrial and Professional Park, LLC. During this meeting, several items were
discussed between these parties concerning the current status of the septic system as it existed
on that date.
19.

Following the meeting, on April 15,2002, the District Seven Health

Department provided a written letter to Kirk Woolf on behalf the Defendant Sunnyside
Industrial and Professional Park, LLC, memorializing the meeting held on March 29, 2002,
and setting forth the position of the District Seven Health Department. Specifically in this
letter under paragraph six, the District Seven Health Department stated as follows:
No new connections will be allowed on the current sewer collection system
until a large soil absorption, that replaces the current septic system, is approved and
operating.
The District Seven Health Department then stated in paragraph eight, that Bonneville
County would be informed that the current septic system connected to the sewer collection
system is not adequate for any further connections. Then in paragraph seven, the District
Seven Health Department specifically provided some alternatives to the Defendant
SUill1yside Industrial and Professional Park, LLC, which would allow a new property owner
to begin construction only if the new property owner would be installing their own
individual septic system. A true and correct copy of the April 15, 2002, letter from District

Second Amended Complaint and Jury Demand

Page 5

Seven Health Department to Kirk Woolf and the Defendant Sunnyside Industrial and
Professional Park, LLC, is attached hereto as Exhibit "F" and is incorporated herein by reference as if
set forth fiilly.
18.

On or about April 16, 2002, the Defendant Sunnyside Park Utilities, Inc., entered into an

agreement with the Defendant Smmyside Park Owners Association, Inc., for the providing of water and
sewer services to the subdivision identified in the plat map, which is attached hereto as Exhibit "D." The name
of this agreement is "Third Party Beneficiary Utility Agreement."
19.

Pmsuant to the terms and conditions of this Third Party Beneficiary Utility Agreement, the

Defendant Sunnyside P3.lk Utilities, Inc., is obligated to provide at all times for each building sewage service
adequate for safe and sanitary collection and disposal of all sewage from said buildings in compliance with all
applicable State laws and regulations and specifically, in compliance with the 1972 Federal Water Pollution
Control Act Amendments of the U.S. Environmental Protection Agency. The agreement further obligates the
Defendant Sunnyside Park Utilities, Inc., to make at its sole cost and expense any adjustment, repair,
installation, or improvement to its facilities that shall be necessary, required or recommended by the State Board
of Health to bring the operation ofthe sewer system to meet any applicable regulations or recommendations.
20.

The Third Party Beneficiary Utility Agreement specifically identifies those third parties who

are the beneficiaries of said agreement and identifies them to be any present or futme owner or occupant of
any or all of the properties, buildings, and other improvements that are then or thereafter will be served by the
sewer systems operated and maintained by the Defendant Sunnyside Pmk Utilities, Inc.
21.

The Third Party Beneficiary Utility Agreement then attempts to place obligations upon any

and all third-party beneficiary recipients. Specifically, the Third Party Beneficiary U til ity Agreement
indicates that Sunnyside Park Utilities, Inc., would have the right to establish rules and
regulations for the sewer services it would provide. However, the language of the
t~>~
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Agreement itself specifically states that none of the rules and regulations established by the
Defendant Sunnyside Park Utilities, Inc., could be unreasonable, nor would they displace
any applicable regulation or law, nor would the rules abrogate any provision of the
Agreement itself.
22.

In order to bind all present and future owners and occupants receiving sewer

services from the Defendant Sunnyside Park Utilities, Inc., the Agreement contains specific
language in several places indicating that the Third Party Beneficiary Utility Agreement
would be recorded so as to put all persons on notice that any properties receiving sewer
services would be subject to the terms of the Agreement and that the terms of the Agreement
would become and would be classified as covenants, reservations, restrictions, or conditions,
which would be imposed upon and would run with the land. A true and correct copy of the
unrecorded Third Party Beneficiary Utility Agreement, dated April 16, 2002, is attached
hereto as Exhibit "G" and is incorporated by reference as if set forth fully.
23.

At no time did the parties to the Agreement, which are the Defendants

Sunnyside Park Utilities, Inc., and Smmyside Park Owners Association, Inc., ever take any
steps to actually record the Third Party Beneficiary Utility Agreement.
24.

The preceding owners and occupants of the property currently occupied by

Plaintiff from the creation of the lot as an individual property to the present are as follows:
(A)

The property now known as Block 1, Lot 5 of the Sunnyside Industrial and

Professional Park (as identified on Exhibit "D") was originally owned by the Defendant
Sunnyside Industrial and Professional Park, LLC. On December 23, 1999, the Defendant
Sunnyside Industrial and Professional Park, LLC, transferred the property by Warranty Deed
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to Miskin Scraper Works, Inc. Said Warranty Deed was recorded on December, 29, 1999, as
Bonneville County Recorder's Instrument No. 1013890.
(B)

On or about March 26, 2004, Miskin Scraper Works, Inc., transferred said

propeliy by Corporation Warranty Deed to Waters Land and Cattle, LLC. Said Corporation
Warranty Deed was recorded on April 9, 2004, as Bonneville County Recorder's Instrument
No. 1148668.
(C)

On or about August 18, 2005, Waters Land and Cattle, LLC., transferred the

property to CTR Development, LLC, by Quitclaim Deed. Said Quitclaim Deed was recorded
on September 6,2005, as Bonneville County Recorder's Instrument No. 1198255.
(D)

On or about January 23, 2006, CTR Development, LLC, transferred the

property to J&LB Properties, Inc., by Grant Deed. Said Grant Deed was recorded on January
24, 2006, as Bonneville County Recorder's Instrument No. 1213031.
25.

J&LB Properties, Inc., is the current owner of the property of which Plaintiff

is the occupant. True and correct copies of the above described Warranty Deed, Corporation
Warranty Deed, Quitclaim Deed and Grant Deed are attached hereto collectively as Exhibit
"H" and are incorporated herein by reference as if set forth fully.
26.

On or about September 12, 2005, Plaintiffs preceding occupant, CTR

Development, LLC, paid to the Defendant Sunnyside Park Utilities, Inc., the sewer
connection fee in the sum of$I,800.00 by and through a payment of Check No. 5896. The
Defendant Sunnyside Park Utilities, Inc., accepted this payment and provided or allowed the
sewer connection to be made to the building that is currently occupied by the Plaintiff upon
Block 1, Lot 5. A true and correct copy of Check No. 5896 evidencing the payment made by

't'; .-., ~~
f v •
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CTR Development, LLC, to the Defendant Smmyside Park Utilities, Inc., is attached hereto as Exhibit" I "
and incOlpomted herein by reference as if set forth fully.
27.

On or about January 23,2006, the owner of the property, who is identified as J&LB

Properties, Inc., entered into an written Lease Agreement with CTR Management, LLC, with regard to
leasing the premises known as Block 1, Lot 5. Thereafter, CTR Management, LLC entered into an omI sublease agreement with the Plaintiff, wherein the Plaintiff agreed to lease the premises from CTR Management,
LLC. A true and correct copy of the January 23,2006, Lease Agreement is attached hereto as Exhibit "J" and
is incOlpomted herein by reference as if set forth fully.
28.

Around the time period wherein the building that is now occupied by the Plaintiffwas being

constructed, the Defendants Smmyside Park: Utilities, Inc., and/or Sunnyside Industrial and Professional Park:,
LLC, and/or the Defendant Smmyside Park Owner's Association, Inc., and the officers and/or directors of
these entities specifically requested from the Plaintiff copies of drawings or proposed drawings concerning the
building which would be built and located on the premises and which would be the location of the Plaintiff's
printing business. In response to this request, the Plaintiffprovided drawings to the Defendants and its officers
and/or directors.
29.

At this time, despite knowing about the limitation that existed to the sewer system, there

were no disclosures from any of the Defendants or their officers and/or directors providing notice of any type
or kind to the Plaintiff conceming District Seven's prohibitions as contained in the pemIit (Exhibit "A") or the
April 15, 2002, letter (Exhibit "F") regarding sewer connections to be made to the existing sewer system.
3O.

At no time did the any ofthe Defendants or their officers and/or directors ever infOlm the

Plaintiff of the linlited size of its sewer system or of any ofthe rules, agreements, limitations, conditions,
restrictions or reservations the Defendants claim existed with regard to the sewer system.
Further, never at anytime did any of the Defendants or their officers and/or directors ever
r4>,f
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inform the Plaintiff of the actual size of the system, which consisted at that time of one septic
tank in the size of 1,000 gallons which had a daily capacity of only 500 gallons per day.
Moreover, never at anytime did any of the Defendants or any oftheir officers and/or
directors ever provide a copy of the Third Party Utility Agreement or any rules or
regulations associated therewith to the Plaintiff, nor did any of the Defendants or their officers
and/or ever indicate to Plaintiff that these documents existed.
31.

Attached hereto as Exhibit "K" is a copy of three pages of the multipage

document the Plaintiff provided to the Defendants of the drawings of the proposed building
that would be built upon the premises known as Block 1, lot 5. Plaintiff provided to
Defendants a fourth page with these drawings showing the floor plan or layout of the second
floor of the building. However, neither Plaintiff nor Defendants are able to locate the fourth
page. For this reason, Plaintiff believes that a fourth page does exist but is unable to provide a
copy of the same at this time. The three-page document is attached hereto as Exhibit "K" and
incorporated herein by reference as if set forth fully.
32.

On or after January 23, 2006, the Plaintiff began occupying the premises and

operating its printing business.
33.

In June of 2006, despite the prohibitions provided in writing by the District

Seven Health Department to the Defendants there were approximately 10 or 11 sewer
connections to the sewer system operated by the Defendant Sunnyside Park Utilities, Inc.
One of these sewer connections was the Plaintiff, which connection would have been made as
indicated above on or around September of 2005.
34.

On or around early June 2006, the septic sewer system operated by the Defendant Sunnyside

PaIk Utilities, Inc., failed aIld the officers of the Defendant Sunnyside PaIk Utilities, Inc., reported the failure to
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District Seven Health Department An onsite investigation was immediately conducted by members ofthe
District Seven Health Department.
35,

On June 28, 2006, the District Seven Health Deprutment sent a letter to Kirk Woolf ofthe

Defendant Sunnyside hldustrial and Professional Park, LLC, memorializing the mIDOlmced fuilure and the
investigation. A true and correct copy ofthe JlU1e 28, 2006, letter:from the District Seven Health Department to
the Defendants is attached hereto as Exhibit "L" and is incorporated herein by reference as ifset forth fully.
36.

On or about July 6, 2006, the Defendant Sunnyside Park Utilities, hlc., sent to the District

Seven Health Department a reply letter acknowledging receipt ofthe JlU1e 28, 2006 letter. hl this letter the
DefendaJ1t SlU1nyside Park Utilities, hlc., indicated that it was their intent to avoid installing a large sewer
absOlption system. Rather, the Defendant Sunnyside Parl< Utilities, fi1C., indicated that they intended to simply
expand their systen1 such that it would handle flows lU1der 2500 gallons per day. A true and correct copy ofthe
July 6, 2006, letter is attached hereto as Exhibit "M" and incorporated herein by reference as ifset forth fully.
37.

On or about June 29,2006, the Defendant Soonyside hldustrial and Professional Park, LLC,

obtained an additional septic pennit for the installation ofan additional I ,000 gallon tank to the current septic
system owned and operated by the Defendants. The Septic Permit specifically indicates that the installation of
the additional tank was to provide a temporary system which would be abandoned when the pel111anent system
was approved and completed. Upon infonnation and belief, Plaintiff indicates that a pmt ofthe septic pennit
application would have included engineers' calculations and doclU11entation with regard to the estitnated flows
and the capacity of the system with the additional tank. Attached hereto as Exhibit" N" is a true
and correct copy of portions ofthe septic permit which do not include the engineers' calculations
and records. Plaintiff does not yet have access to the engineers' calculations and reports as they
apply to this septic permit application. Until such time as Plaintiff can include the engineers'
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calculations and report, Plaintiff will incorporate into this Complaint Exhibit" N" as if set forth
fully.
38.

On or about July 2,2006, representatives from the District Seven Health

Department physically inspected the installation of the expansion and repairs ofthe septic system
which were conducted and completed by the Defendant Sunnyside Park Utilities, Inc., and the
Defendant Sunnyside Industrial and Professional Park, LLC. A true and correct copy of the
Septic System Inspection Report is attached hereto as Exhibit" 0" and is incorporated herein by
reference as if set forth fully.
39.

On or about July 20,2006, Kirk Woolf on behalf of the Defendants Sunnyside

Industrial and Professional Park, LLC and the Defendant Sunnyside Park Utilities, Inc., received a
letter from the District Seven Health Department. This letter acknowledges receipt ofMr. Beck's
letter of July 6,2006, and also acknowledges the temporary expansion ofthe existing septic
system, which was inspected and approved on July 2, 2006. The letter further goes on to restate
the fact that the additional installation was temporary and to infonn the Defendants that a
permanent solution for the subdivision's central sewer system had to be proposed by them
immediately to the District Seven Health Department for approval. A true and correct copy of the
July 20, 2006, letter is attached hereto as Exhibit" P" and is incorporated herein by reference as if
set forth fully.
40.

On or about August 23, 2006, Doyle Beck on behalf of the Defendant Sunnyside

Industrial and Professional Park, LLC and the Defendant Sunnyside Park Utilities,. Inc., provided a
letter to Greg Crockett, the attorney for the District Seven Health Department. In this letter, the
Defendants admit that the original system was designed to handle sewage only in the amount of 500
gallons per day. This letter further admits that as early as March of 2002, the sewer capacity was
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reaching 300 to 400 gallons per day, and that as a result ofthis, the Defendants sought pemlission
from the District Seven Health Department to expand the original system at that time. The letter
Miher acknowledges that the expansion sought at that time was denied by the District Seven Health
Department. According to the letter, the Defendants submitted drawings from their engineers for some
other alternatives in curing the problem that existed with regard to the limited capacity of the existing
sewer system controlled and maintained by the Defendants. The letter alleges that the District Seven
Health DepaIiment denied their request to expand and refused to act on any ofthe proposed
alternatives. According to Mr. Beck, the denial by the District Seven Health Department resulted in
the failure of the sewer system which occurred in June 2006. A true and correct copy of the August
23,2006, letter from the Defendants to the District Seven's attorney, Greg Crockett, is attached
hereto as Exhibit "Q" and is incorporated herein by reference as is set forth fully.
41.

On September 13,2006, Greg Crockett responded to Mr. Beck's previous letter and

other communications that had occurred regarding the issues set forth therein. In this letter, Mr.
Crockett reminds the Defendants that the District Seven Health Department was very specific as to
the requirements the Defendants would have to meet concerning the sewer system that existed within
the development which were specifically set out in their April 15, 2002 letter, (Exhibit !IF").
Additionally, Mr. Crockett also referred the Defendants to the original permit that was issued on
August 15, 1996, which indicated specifically that that septic system would be designed for "one or
two buildings only." A tme and correct copy ofMr. Crockett's September 13, 2006, letter is attached hereto as
Exhibit "R" and is incorporated herein by reference as if set forth fully.
42.

On or about September 6, 2006, the Defendants by and through Doyle Beck:, sent to the

Plaintiff a letter. In this letter, the Defendants list a number of chemicals used in Plaintiff's printing process, the
infonnation of which was provided to the Defendants by the Plaintiff. In this September 6, 2006 letter, the
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Defendants for the first time attempt to put the Plaintiff on notice that their intention was to only accept human
waste and not handle any other types of discharges into the sewer system. The Defendants then blame the
failure of the septic system to the discharges being made by the Plaintiff. The Defendants then state that they
will not accept any waste other than human waste into their sewer facility. Finally, the Defendants state that

had they known of the Plaintiffs' intention they would have advised them prior to their construction of their
building. The Plaintiffs received this letter and were completely unaware of any of the prior correspondence,
issues or demands that had existed and had been made by the District Seven Health Department to the
Defendants. A true and correct copy of the September 6, 2006, letter is attached hereto as Exhibit "S" and is
incoIpOrated herein by reference as if set forth fully.
43.

On or about September 18, 2006, the Plaintiffs requested from the Defendants any and all

documents, contracts, agreements, or the like having to do with the sewer utility services the Defendants were
providing to the Printcraft and for which the Plaintiffhad made payment.
44.

On or about September 20, 2006, the Defendants by and through Doyle Beck sent a letter to

the Plaintiff enclosing a copy of the Third Party Beneficiary Utility Agreement and the Sunnyside Utilities'
Rules and Regulations. According to the letter, Mr. Beck indicates that these were all the documents that
he had so far and that he was continuing to look for additional documents. At the time of the
receipt of these documents, this was the first time the Plaintiffhad ever seen or been aware of the
existence of the Third Party Beneficiary Utility Agreement or the Sunnyside Utilities' Rules and
Regulations upon which the Defendants rely. A true and correct copy of the September 20,
2006, letter is attached hereto as Exhibit" T" and is incorporated herein by reference as if set
forth fully.
45.

On or about September 25,2006, the Defendants and the Plaintiff met at the

Plaintiffs premises to discuss the issues that had arisen and to attempt to resolve those issues.

Second Amended Complaint and Jury Demand

Page 14

DUling the course of this meeting, the Plaintiff took the Defendants and their counsel around the
premises and showed them each and every process, operation and station located within the
premises. The Plaintiff was specific in showing, the discharges that existed and the sources of
those discharges. Several suggestions were made by the Defendants with regard to either
eliminating those discharges or changing the location of those discharges. In the course of these
discussions and the inspection which took place, the Plaintiff agreed to make arrangements to
collect and dispose of what the Defendants classified as "processed waste" based upon the
recommendations made by the Defendants. On or about September 26, 2006, Plaintiffs counsel
memorialized the understanding from the meeting in a letter directed to the Defendants counsel. A
true and correct copy of the September 26, 2006, letter is attached hereto as Exhibit" U" and is
incorporated herein by reference as if set forth fully.
46.

Early in October 2006, after the Plaintiff had made the changes suggested by the

Defendants, Kirk Woolf, the president of both the Defendant Sunnyside Industrial and
Professional Park, LLC, and the Defendant Sunnyside Park Utilities, Inc., again met with the
Plaintiff on its premises. They went through the building and inspected the changes and
alterations made by the Plaintiffpursuant to the recommendations from the earlier meeting. At this meeting,
after inspecting the changes, Mr. Woolf approved the changes which had been made. The only concern that

Mr. Woolfraised at this meeting was with regard to the rinsing of trays which held ink that was used in the
Flexo printing press area. The Plaintiff explained to Mr. Woolf that the inks used in the process that were
rinsed from the trays were aqueous in nature and not hannflll. Mr. Woolf approved the alterations and
changes that he had inspected and then left the building.
47.

On October 2,2006, the District Seven Health Department sent a letter to Mr. Beck

responding to his previous letters with regard to the septic system. In this letter, the District Seven Health
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Department notified the Defendants that by connecting a third cOimection to the sewer system, when the
original pelmit (Exhibit "A") prohibited more than 2 connections, the Defendants had specifically violated
IDAPA Regulation 58.01.03.004.04 with regard to increased flows into an existing system. Essentially, the
District Seven Health Department indicated that Defendants were not to have made any additional cOimections
to the sewer system, and that in doing so, they had violated the pennit that had been issued and applicable
1DAPA regulations. A true and correct copy of the October 2, 2006 letter is attached hereto as Exhibit "V"
and incorporated herein by reference as if set fOlth fully.
48.

On or about October 5, 2006, the District Seven Health Department sent another letter to Mr.

Beck of the Defendants Sunnyside Industrial and Professional Park, LLC and Sunnyside Park Utilities, Inc. In
this letter the District Seven Health Department specifically stated that the system was designed to accept black
waste and waste water, but that it failed to do so, and that this failure qualified as a failure under the IDAPA
regulations. A true and correct copy of the October 5, 2006 letter from the District Health Department is
attached hereto as Exhibit "W" and is incorporated herein by reference as if set forth fully.
49.

A dispute arose between, the District Seven Health Department and the Defendants. This

dispute involved many issues related to the septic sewer system to which Plaintiff was com1ected On or about
November 21,2006, the District Seven Health Department issued a Corrected Notice of Intent to Reimpose
Sanitary Restrictions to Kirk Woolf and Doyle Beck for and on behalf of the Defendants Srnmyside Industrial
and Professional Park, LLC and Sunnyside Park Utilities, Inc. This Corrected Notice indicated that these
Defendants were prohibited from further developing the property or making any additional changes or
cOlmections to the septic system as it existed and made reference to the Defendants' right to appeal this
decision. A true and correct copy ofthe Corrected Notice of Intent to Reimpose Sanitary Restrictions, dated
November 21, 2006, is attached hereto as Exhibit "X" and incorporated herein by reference as if set forth
hilly.
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50.

On or about November 28, 2006, the District Seven Health Department issued the District

Director's Decision with regard to a hearing requested by the Defendants concerning the reimposition of
sanitary restrictions. In its decision, the District Director affinned the reimposition ofthe sanitary restrictions.
A true and correct copy of the November 28,2006, District Director's Decision is attached hereto as Exhibit
" Y" and is incorporated herein by reference as if set forth fully.
51.

On December 11, 2006, the Defendants sent a demand letter to the Plaintiff alleging that the

Plaintiff was in multiple violations of the Defendants' own rules and regulations and specifically setting a
deadline in which they demanded the Plaintiff comply or that the Plaintiffs sewer service would be severed
A true and correct copy of the December 11, 2006 letter is attached hereto as Exhibit liZ" and incolporated
herein by reference as if set forth fully.
52.

On or about December 12, 2006, the Plaintiffresponded to the Defendants' December 11,

2006 letter. The Plaintiff advised the Defendants about Mr. Woolfs inspection which occurred after the
meeting and indicated that Mr. Woolfhad personally come onto the premises and witnessed the remedial
actions that had been taken by Printcraft Press. The letter further indicates that the Plaintiff was aware of the
November 2006 reimposition of sanitary restrictions by the District Seven Health Department and
complained that the only reason the Defendants had issued the letter was with regard to the pressures and
actions taken by the District Seven Health Department. A true and correct copy of Plaintiffs December 12,
2006 is attached hereto as Exhibit "AA" and is incorporated herein by reference as if set forth fully.
53.

On or about December 13, 2006, the Defendants responded to the Plaintiffs December 12,

2006 letter. In their December 13, 2006 letter, the Defendants stated that they believed that Plaintiffwas in
violation of specific IDAPA regulations including excessive flows in violation of the exact same IDAPA
rebl1uation the District Seven Health Department had previously indicated to the Defendants that the
Defendants were in violation of by making additional comlections to the sewer at a time when the Defendants
t--'"
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were prohibited from doing so. Additionally, in their December 13, 2006 letter, the Defendants indicate that
they were preparing to sever the sewer connection to the Plaintiffs premises, and that they intended to charge
any and all cost associated therewith to the Plaintiff. In essence, in their December 13, 2006, letter, the
Defendants blame the Plaintiff for each and every problem they were having with regard to their own
designed and installed septic sewer system. A true and correct copy of the December 13,2006, letter is
attached hereto as Exhibit "BB" and is incorporated herein by reference as if set forth fully.
54.

On or about December 15, 2006, the Defendants severed the sewer connection to the

Plaintiff. The Plaintiffwas then forced to llmnediate1y provide emergency temporary facilities by way of
Port-A-Potties to its employees and also an emergency 1,000 gallon tank: was placed in the front ofPlait1tiffs
busll1ess together with a pump and a pipe system in order to collect the sewage discharges from the Plaintiffs
premises. This temporary tank: is still in use at the time of the filing of this First Amended Complaint and has
to be emptied approximately every day and a half at a cost of approximately $210.00 for each time

occurrence.
55.

According to documents the Plaintiff obtained from the Defendants, the Defendants' sewer

system capacity from 1996 when it was first created and installed through Jlme of2006 was in the maximum
amount of 500 gallons per day. ll1ese documents also indicate that the Defendants' sewer system capacity after
Jlme 2006 was in the total capacity of2,000 gallons per day. A true and correct copy of documentation
Plait1tiff received from Defendant that evidences these capacities for the sewer system are attached hereto as
Exhibit "CC" and incorporated herein by reference as if set forth fully.
56.

Additionally, accordit1g to documentation Plaintiffs received from the Defendants wherein

the Defendants record sewer discharge measurements beginning February 6,2007, and running through a
period of time of May 16, 2007, which covers the time period after the Defendants had severed the sewer
connection to the Plaintiff, indicates that the average total sewage discharge into the Defendants' sewage
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system is in the average amotmt of approximately 370 gallons per day. A true and correct copy of the
Defendants' calculations and measurements are attached hereto as Exhibit "DD" and incotporated herein by
reference as if set forth fully.
57.

These documents which were provided to the Plaintiffby the Defendants evidence the

ability of the Defendants to receive the sewer discharges from the Plaintiff. The
Plaintiffhas demanded that the Defendants reconnect them to the sewer system, and yet the
Defendants have failed and refused, and continue to fail and to refuse to do so.
58.

The Plaintiffhas been forced to retain the services ofthe Racine, Olson, Nye, Budge, &

Bailey, Chartered firm has obligated itselfto the payment of all attorneys fees and costs associated with this
action. Pursuant to Idaho Code §§ 12-120 andlor 121, Idaho Rule of Civil Procedure Rule 54 andlor
otherwise applicable law, the Plaintiff is entitled to recover all of its attorney's fees and costs for bringing these
actions against the Defendants.

COUNT ONE: BREACH OF CONTRACT RE: SEWERIWATER
59.

Plaintiff hereby realleges and restates all the factual allegations set forth in Paragraphs 1

through 58 and incorporates the same herein by reference as if set forth fully.
60.

On or about April 16, 2002, the Defendant Sllill1yside Park Utilities, Inc., and the Defendant

Swmyside Park Owners Association, Inc., entered into a Third Party Beneficiary Utility Agreement
61.

The ptupose of the Third Party Beneficiary Utility Agreement was to provide, among other

things, sewage service to specifically named third-paliy beneficiaries, which include owners or occupants of
allY premise or building receiving sewer service from the above-named Defendants.
62.

By the tern1S and conditions ofthe lbird Party Beneficiary Utility Agreement, Plaintiff as an

occupant of a building to which the Defendants were providing sewage services, qualifies as an identifiable
third-party beneficiary to this Agreement.
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As a third-party beneficiary, the Plaintiff is entitIed to all of the benefits and services set forth

63.

and described specifically in tI1e Third Party Beneficiary Utility Agreement.
64,

The Third Party Beneficiary Utility Agreement alleges to set forth obligations and

requirements that would be imposed upon any party considered a third-party beneficiary. The imposition of
fuese obligations upon third-party beneficiaries is specifically declared in the Third Pmiy Beneficiary Utility
Agreement to occur when the above-nmned Defendants record the Third Party Beneficiary Utility Agreement
and tI1ereby cause that Agreement to become covenants, conditions, restrictions and reservations that are
imposed on and which run with the land and for which any owner or occupant would have either actual or
constructive notice of prior to purchasing property subject to said Agreement.
65.

The above-nan1ed Defendants failed to record fue Third Party Beneficiary Utility Agreement

as required by the tenns and conditions of tI1e Agreement. Despite tins failure to record the Third Party
Beneficiary Utility Agreement, the Defendants did act to provide sewer services to the Plaintiff as an occupant
of the Sunnyside Industrial and Professional Park.
66.

By failing to properly record the Third Party Beneficiary Utility Agreement, Plaintiff had

neither actual nor constructive notice of the obligations imposed thereby upon m1y beneficiary to fue
Agreement. For tlris reason the obligations set forth in the TIrird Party Beneficiary Utility Agreement are not
applicable to and are not enforceable against the Plaintiff. Plaintiff never had an opportunity to voluntarily
assent to these obligations.
67.

However, by entering into the Agreement and by providing sewer services under the

Agreement, the Third Party Beneficiary Utility Agreement becomes a true third party beneficiary agreement
upon which the Plaintiff, as a beneficiary, may rely and enforce in order to receive the services specified and
described therein.
68.

On or about December 15, 2006, the Defendants severed and disconnected the sewerfi:om

1'" " n
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the Plaintiffs premises and from that day on refused to provide sewer services to the Plaintiff as required by
the tenns and conditions ofTIlird Party Beneficiary Utility Agreement.
69.

TI1e Defendants in disconnecting the Plaintiff from the sewer system are in breach of the

tenns and conditions of the 11lird Party Beneficiary Utility Agreement, and therefore, are in breach to the
Plaintiff for these services.
70.

By its own tenns and conditions, the Third Party Beneficiary Utility Agreement provides the

ability to the Plaintiff to enforce the tenns and conditions of the TI1ird Party Beneficiary Utility Agreement
against the Defendants by suit in this Court.
71.

The Plaintiffhas demanded that the Defendants reconnect the sewer connection to the

Plaintiffs premises.
72.

The Defendants have refused and continue to refuse to reconnect the Plaintiff to the sewer

system and/or to provide sewer services to the Plaintiff
73.

As a result of the Defendants breach of the TIlird Party Beneficiary Utility Agreement, the

Plaintiffhas been damaged by being forced to obtain alternative sources for its sewer connection in an amount
exceeding the sum of$l 0,000.00, which amOlmt will be proved at trial.
74.

Plaintiff has retained the services of Beard st. Clair Gaffuey PA, to represent it in this matter,

and Plaintiff is entitled to recover all of its applicable attorneys fees and costs associated herein pursuant to
Idaho Code §§ 12-120 and lor 121, and or otherwise applicable rules or law.

COUNT TWO: BREACH OF CONTRACT (WATER CONNECTION)
75.

Plaintiff hereby realleges and restates all the factual allegations set forth in full

Paragraphs 1 through 74.
76.

Sunnyside entered into the Third Party Agreement and the Rules and Regulations

intended for the benefit of Print craft and Sunnyside.
,.....1/'-" /,"")
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77.

The Third Party Agreement and the Rules and Regulations run with the land.

78.

Printcraft is entitled to the protections contained in the Third Party Agreement and

the Rules and Regulations.
79.

Sunnyside breached the Third Party Agreement and the Rules and Regulations by

severing Printcraft's sewer service.
80.

As a direct and proximate result ofthe breach of the agreement, Plaintiff has

suffered damages to be proven at trial, but in excess of$lO,OOO.
COUNT THREE: FAILURE TO DISCLOSE AND/OR MISREPRESENTATION
81.

Plaintiff hereby realleges and restates all the factual allegations set forth in

Paragraphs 1 through 80 and incorporates the same herein by reference as if set forth fully.
82.

All ofthe above named Defendants were aware that the District Seven Health Department

had only provided a permit (Exh1bit "A"), allowing "one to two buildings" to be connected to the Defendants'
septic sewer system. Additionally, all ofthe above nan1ed Defendants were aware that the District Seven Health
Department had specifically indicated in its April 15, 2002, letter (Exhibit "F") that no new sewer connections
were to be made to the existing sewer systen1.
83.

All the Defendants were under a duty to advise the Plaintiffand/or the Plaintiffs predecessor

occupants and owners ofthe prohibitions:from the District Seven Health Department because neither the Plaintiff
nor the Plaintiffs predecessor occupants and owners would otherwise be aware ofthese prohibitions and none
would have a way to leam of these prohibitions other than through a communication by the Defendants prior to
becoming occupants or owners ofthe premises in which the Plaintiffis currently located.
84.

Each and every one oftl1e Defendants knew that the Plaintiff and all its predecessor occupants

and owners did not know about tlle prohibitions by the District Seven Health Depmtment to the Defendants.
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85.

Each and eVe1Y one ofthe Defendants knew that ifthe prohibitions by the District Seven

Health Department were explained or disclosed to either the Plaintiffor its predecessor occupants or owners, that
the PlaintiffandJor its predecessor occupants and owners would likely refrain from entering into a business
transaction where they would be violating the prohibitions made by the District Seven Health Department
concerning the sewer connection.
86.

In failing to disclose the prohibitions against additional sewer connections made by the District

Seven Health Department, all ofthe Defendants are subject to the same liability to the Plaintiff as though these
Defendants had represented that there were no prohibitions with regard to the sewer cOlmections to the
Defendants' sewer syste1l1.
87.

In failing to disclose to the Plaintiff the prohibitions made by the District Seven Health

Department regarding any and all future sewer connections, the Defendants deceived the Plaintiff and all the
Plaintiffs predecessor occupants and owners concerning the truth related to its own sewer connection being in
violation of the District Seven Health Department's specific prohibitions.
88.

The Defendants' conduct constitutes either actual and/or constructive fraud in that each and

evety one of the Defendants failed to act and/or omitted to act and thereby concealed from the Plaintiff and the
Plaintiffs predecessor occupants and owners the truth and the correct information with regard to its sewer
cOlmection to the Defendants' sewer system.
89.

h1 failing to disclose the information described above, the Defendants' action constitute fraud,

more particularly as follows:
A.

TI1e Defendants failed to make a statement or a representation of fact to the Plaintiff or

to Plaintiffs predecessor occupants or owners with regard to the prohibitions which were specifically
made by the District Seven Health Department concen1ing any additional sewer connections.
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B.

Pursuant to applicable Idaho law, the failme to disclose these prohibitions is treated as

though the Defendants had in fact affirmatively represented to the Plaintiff and/or Plaintiffs
predecessor occupants or owners the nonexistence of the prohibitions, which would be false.
C.

TI1e failure of the Defendants to disclose the prohibitions to the Plaintiff and/or the

Plaintiffs predecessor occupants and owners was material in that the Plaintiff and/or the Plaintiffs
predecessor occupants and owners were never given the opportunity to ascertain whether they would
voluntarily continue to go through with the transaction to either create, own or occupy the premises to
which the prohibited sewer connection existed
D.

Each and every one of the above-nan1ed Defendants knew specifically ofthe

prohibitions by the District Seven Health Department and the fact of their nondisclosure of this
material fact would be a falsity.
E.

Each and every one ofthe Defendants by failing to provide the information to the

Plaintiff and/or to the Plaintiffs predecessor occupants and owners, intended these individuals or
entities to rely upon the lack of disclosure and to continue with the transaction in obtaining and using
the prohibited sewer connection.
F.

That the Plaintiff and all the Plaintiffs predecessor occupants and owners were ignorant

of the existence of the prohibitions and of the nondisclosure by all the Defendants concetning the
prohibitions of any additional sewer connections made by the District Seven Health Department.
G.

That in fact the Plaintiff and all the Plaintiffs predecessor occupants and owners relied

upon the nondisclosures made by the Defendants in that they actually took action to purchase
property, construct a building and obtain a sewer connection that was at the time specifically
prohibited by the District Seven Health Department.
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H.

TI1at the Plaintiff and all of the Plaintiffs predecessor occupants and owners were

justified in relying upon the nondisclosure in that they relied upon the Defendants to disclose to them
any and all restrictions or prohibitions or material information tl1at would be related to the premises
which the Plaintiffnow occupies.
I.

But for the failure of the Defendants to disclose the prohibitions made by the District

Seven Health Department, the Plaintiff and none of the Plaintiffs predecessor occupants and owners
would l1ave ever agreed to have purchased, developed, or owned or occupied the premises under the
prohibition issued by the District Seven Health Department. In essence, had either the Plaintiff or the
Plaintiffs predecessor occupants or owners known of the prohibitions they would l1ave avoided the
transactions and would have avoided all of the damages and injuries that l1ave been, are currently, and
will be suffered by tlle Plaintiff with the regard to the loss ofthe sewer system.
90.

TIle Plaintiffis entitled to recover all of its damages and resultant rryuries as a result of each

oftlle Defendants' fraud in tlleir failure to disclose the District Seven Health Department prohibitions
regarding tlle sewer connection the Defendants received.
91.

Plaintiff has retained the services of Beard St. Clair Gaffuey PA, to represent it in this ll1atter,

and Plaintiff is entitled to recover all of its applicable attomeys fees and costs associated herein pursuant to
Idaho Code §§ 12-120 and/or 121, and or otherwise applicable mles or law.
COUNT FOUR: FRAUD

92.

Plaintiff hereby realleges and restates all the factual allegations set forth in Paragraphs I

tllfOUgh 92 and incOlporates the sanle herein by reference as if set forth fully.
93.

Each of the Defendants is also liable for the constructive fillud in tlleir failure to disclose tlle

actual size of the sewer system and the systems limitations and/or capacity to the Plaintiff and/or to Plaintiffs
predecessor occupants or owners prior to providing the Plaintiffwith sewer system services.
"'7 ".
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94.

TIle specific acts that constitute constructive fraud by each and every one of the Defendants

include the following:
A.

Each and every one of the Defendants was aware of and specifically knew about the small size

of the sewer system and its capacity to handle only 500 gallons per day of sewage discharge.
Additionally, each of the Defendants knew about the number of connections that previously existed
and which were connected to the Defendants' sewer system. FlUthermore, as early as March 2002,
each ofthe Defendants were aware that with the connections existing at that time they were already
nearing the full capacity of the sewer system having reached the amounts onoo to 400 gallons per
day as set forth more particularly in the August 23, 2006 letter (Exhibit "Q") from the Defendants to
the District Seven Health Department counsel, Greg Crockett, Paragraph No.3. In failing to disclose
this information to the Plaintiff, or to Plaintiffs predecessor occupants or owners each and every one
of the Defendants is to be treated as if they had represented the nonexistence ofthat information to the
Plaintiff and/or to the Plaintiffs predecessor owners and occupants.
B.

In failing to disclose to the Plaintiff andlor the Plaintiffs predecessor occupants and owners, the

system limitations that existed at the time that the Defendants connected the Plaintiff or the Plaintiff
andlor the Plaintiffs predecessor occupants and owners to the sewer system, each of the Defendants is
chargeable with the falsity of that statement.
C.

TIle information with regard to the system limitations as they existed were material in that

neither the Plaintiff nor the Plaintiffs predecessor occupants and mvners were given the opportunity to
deteIDline whether they in fact wanted to proceed with becoming an occupant or owner of the
premises to which the sewer connection on a system that was ah-eady l-eaching its maximum capacity
would be made.

Second Amended Complaint and Jury Demand

Page 26

D.

Each of the Defendants in failing to disclose to the Plaintiff and/or the Plaintiffs predecessor

occupants and owners knew of the lack of their disclosures ofthis infonnation to either the Plaintiff
and/or to the Plaintiffs predecessor occupants and owners.
E.

Each of the Defendants in failing to disclose this infonnation to the Plaintiff and/or the

Plaintiffs predecessor occupants and owners intended that the Plaintiff and/or the Plaintiffs
predecessor occupants and owners rely upon the lack of these statements in that they intended that the
property now occupied by the Plaintiffreceive a sewer cOlmection and begin discharging to the sewer
system despite the systems limitations at the time the sewer cOlmection was made.
F.

TIle Plaintiff and/or the Plaintiffs predecessor occupants and owners were ignorant of the

system limitations of the Defendants' sewer system as it existed on the day the sewer cOlmection to the
premises occupied by the Plaintiffwere made and were paid for.
G.

The Plaintiff and/or the Plaintiffs predecessor occupants and owners relied upon the

nondisclosure of the system limitations and in fact obtained a sewer cOlmection to the sewer system
despite the system limitations as they existed on the day the sewer connection was made.
H.

TIle Plaintiff and/or the Plaintiffs predecessor occupants and owners were justified in relying

upon the nondisclosures by the Defendants in that it was the Defendants who were providing the
system and the sewer service, and the Plaintiff and/or the Plaintiffs predecessor occupants and owners
relied upon the Defendants to provide them with all pertinent and relevant infonnation regarding its
sewer connection.
I.

All the damages and issues that have arisen in this litigation are a result of the Defendants'

fail ures to disclose to the Plaintiff and/or the Plaintiffs predecessor occupants and/or owners the
system limitations that existed as of the date the sewer connection was paid for and made to the
premises now occupied by the Plaintiff. Had the Plaintiff and/or the Plaintiffs predecessor occupants
/"'! ""~
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and/or owners known of the system limitations as they existed, they would have never entered into the
transaction or completed the transaction to obtain the premises, to build the premises, and/or to receive
the sewer connection from the Defendants to the Defendants' sewer system.
95.

Neither the Plaintiffnor the Plaintiffs predecessor occupants and/or owners were ever aware

that the entire sewer system owned and operated by the Defendants at the time the sewer connection was
made upon the premises now occupied by the Plaintiff were limited by a maximum of 500 gallons per day
discharge. Additionally, neither the Plaintiff nor the Plaintiffs predecessor occupants or owners were ever
aware of the total discharges the Defendant was receiving into its system prior to the cOlmection made to the
premises now occupied by the Plaintiff.
96.

Furthermore, had the Plaintiff and/or the Plaintiffs predecessor occupants and owners

known ofthese specific sewer system limitations, neither the Plaintiffnor the Plaintiffs predecessor occupants
and owners would have developed the property, built the building, and located their business to be occupied
within the premises.
97.

The Plaintiff specifically would have been aware that these specific sewer systen1limitations

would not have been adequate to have met its needs with regard to the operation of its business as an ongoing
printing company.
98.

As a result of the Defendants' failures to disclose, the Plaintiff was never given an

0PPOltunity to assess this issue and to avoid the issue by locating its business in a different location that would
be capable ofmeeting its sewage discharge needs.

99.

All the dan1ages set forth herein would have been avoided ifhad the Plaintiff simply been

told by the Defendants of the sewer system limitations as they existed prior to the connection of the premises
now occupied by the Plaintiff.
100.

By reason of their constructive fraud, each and every one of the Defendants is liable to the
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Plailltiff for each and every damage suffered as a result of the nondisclosures, which is in a sum exceeding
$10,000.00 which Slun will be evidenced at the trial of this action.
101.

Plaintiffhas retained the services of Beard Sf. Clair Gaffuey PA to represent it in this matter,

and Plaintiff is entitled to recover all of its applicable attorneys fees and costs associated herein pursuant to
Idaho Code §§ 12-120 and/or 121, and or otherwise applicable rules or law.

COUNT FIVE: FRAUD
102.

Plailltiffhereby realleges and restates all the factual allegations set forth in Paragraphs 1

through 101 and incOlporates the same herein by reference as if set forth fully.
103.

In addition to the failure to disclose the infonnation set forth in the Second and Third Causes

of Action, each and every one of the Defendants also failed to disclose to the Plaintiff the existence of the Third
Party Beneficiary Utility Agreement and/or any rules or regulations created by the Defendants in association
with this Agreement that the Defendants now rely upon as binding upon the Plailltiff
104.

By the tenns and conditions ofthe Third Party Beneficiary Utility Agreement (Exhibit "G")

the Defendants were obligated and required to record this Agreement so as to put all persons on notice who
were receiving sewer service benefits :from the Defendants that those services would be subjected to the tenns
of the Agreement.
105.

Further, by its own tenns and conditions, the Third Party Beneficiary Utility Agreement was

to be recorded by the Defendants so as to become covenants, reservations, restrictions, and conditions which
would be imposed on and which would nm with the land and thereby provide notice to all potential
beneficiaries, including the Plailltiff and/or the Plaintiffs predecessor owners or occupants ofthe existence of
the Agreement and any rules and regulations created thereunder.
106.

Each ofthe Defendants failed to record the Third Party Beneficiary Utility Agreement and

thereby failed to provide said notice to the Plailltiff and/or the Plailltiffs predecessor owners or occupants.
~i "" rJ
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107.

Additionally, despite knowing that the 11rird Party Beneficiary Utility Agreement existed and

despite knowing that they had failed in their obligation to record this Agreement and thereby put all persons on
notice, each and every one ofthe Defendants also failed to inform either the Plaintiff or the Plaintiffs
predecessor owners or occupants of the existence of the Agreement at any time or in any way prior to Plaintiff
becoming an occupant of the premises.
108.

As set fOlth above, in the course of meeting with the Defendants, the Plaintiff made a specific

request for any and all doclll11ents that would be associated with the property and the sewer services provided by
the Defendants to the Plaintiff. In response on September 20, 2006, the Defendants provided a letter (Exhibit
''Til) to the Plaintiff and included a copy of the l1rird Party Beneficiary Utility Agreement and the Sunnyside

Utilities Rules and Regulations.
109.

TIle receipt of this letter (Exhibit "T") and the documents enclosed therein was first time the

Plaintiff or any of the Plaintiffs predecessor owners or occupants had ever seen or been aware of the existence
of the 11rird Party Beneficiary Utility Agreement or Sunnyside Utilities Rules and Regulations.
11 O.

The specific acts that constitute an additional count ofconstructive fraud by each and every

one of the Defendants include the following:
A.

Each and every one of the Defendants was aware of and specifically knew about the

existence ofthe TI1ird PaIiy Beneficiary Utility Agreement or Sunnyside Utilities Rules aIld
Regulations. Additionally, each of the Defendants knew that they had failed to record the TI1ird Party
Beneficiary Utility Agreement and thereby failed to provide notice to the Plaintiff anellor the Plaintiffs
predecessor owners or occupants of their existence. In failing to disclose tIus information to tile
Plaintiff, or to Plaintiffs predecessor OCCUpaIlts or owners each aIld every one of the Defendants is to
be treated as iftIley had represented the nonexistence oftI1at infol1nation to the Plaintiff anellor to the
Plaintiffs predecessor owners aIld occupants.

.....
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B.

In failing to disclose to the Plaintiff and/or the Plaintiffs predecessor occupants and owners

the existence of the 1hird Party Beneficiary Utility Agreement or Sunnyside Utilities Rules and
Regulations, each ofthe Defendants is chargeable with the falsity ofthat statement.
C.

The information with regard to the existence of the l11ird Party Beneficiary Utility

Agreement or Sunnyside Utilities Rules and Regulations were material in that neither the Plaintiff nor
the Plaintiffs predecessor occupants and owners were given the opportunity to detennine whether
they in fact wanted to proceed with becoming an occupant or owner of the premises to sewer
connection bound by the terms and conditions set forth in these documents.
D.

Each of the Defendants in failing to disclose to the Plaintiff and/or the Plaintiffs predecessor

occupants and owners of the existence of the l11ird Party Beneficiary Utility Agreement or Sunnyside
Utilities Rules and Regulations knew of the lack oftheir disclosures of this information to either the
Plaintiff and/or to the Plaintiffs predecessor occupants and owners.
E.

Each of the Defendants in failing to disclose this infonnation to the Plaintiff and/or the

Plaintiffs predecessor occupants and owners intended that the Plaintiff and/or the Plaintiffs
predecessor occupants and owners rely upon the lack of these statements concenIing the existence of
the Third Party Beneficiary Utility Agreement or Sunnyside Utilities Rules and Regulations in that
they intended that the property now occupied by the Plaintiffreceive a sewer connection and begin
discharging to the sewer system and be bound by the l11ird Party Beneficiary Utility Agreement or
Sunnyside Utilities Rules and Regulations.
F.

The Plaintiff and/or the Plaintiffs predecessor occupants and owners were ignorant of the

existence ofthe TIllrd Party Beneficiary Utility Agreement or Sunnyside Utilities Rules and
Regulations as they existed on the day the sewer connection to the premises occupied by the Plaintiff
were made and were paid for.
1"'1 r
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G.

The Plaintiff and/or the Plaintiffs predecessor occupants and owners relied upon the

nondisclosure of the existence of the Third Party Beneficiary Utility Agreement or SUlmyside Utilities
Rules and Regulations al1d in fact obtained a sewer conne~tion to the sewer system.
H.

TIle Plaintiff and/or the Plaintiffs predecessor occupants and O\vners were justified in relying

upon the nondisclosures by the Defendants in that it was the Defendants who had created and who
knew about the existence of the Third Party Beneficiary Utility Agreement or SUl1l1yside Utilities
Rilles and Regulations and all pertinent and relevant infonnation thereto.
1.

All the damages and issues that have arisen in this litigation are a resillt of the Defendants'

failures to disclose to the Plaintiff and/or the Plaintiffs predecessor occupants and/or owners the
existence ofthe Third Party Beneficiary Utility Agreement or SUl1l1yside Utilities Rilles and
Regulations. Had the Plaintiff and/or the Plaintiffs predecessor occupants and/or owners known of the
existence ofthe Third Party Beneficiary Utility Agreement or SUl1l1yside Utilities Rilles and
Regulations, they woilld have never entered into the transaction or completed the transaction to obtain
the premises, to build the premises, and/or to receive the sewer connection from the Defendants to the
Defendants' sewer system.
111.

Had the Plaintiff or any of Plaintiffs predecessor owners or occupants been aware of the

existence of these Agreements and docU111ents, the Plaintiff and/or the Plaintiffs predecessor owners and
occupants woilld have had an opportunity to either voluntarily agreed to be bound by these docU111ents or to
walk away from the property and find a different location upon which to place the premises in which Plaintiff
coilld operate its business.
112.

By failing to disclose to the Plaintiff and/or the Plaintiffs predecessor owners or occupants the

existence ofthese docUlnents, the Defendants perpetrated a constructive fraud upon the Plaintiff and/or the
Plaintiffs predecessor owners and occupants because they were never given an opportunity to detennine
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whether they wanted to proceed
1l3.

By reason of their constructive fraud, each and every one of the Defendants is liable to the

Plaintiff for each and every damage suffered as a result of the nondisclosures, which is in a sum exceeding
$10,000.00 which sum will be evidenced at the trial of this action.
114.

Plaintiff has retained the services of Beard st. Clair Gaffuey PA to represent it in this matter,

and Plaintiff is entitled to recover all of its applicable attomeys fees and costs associated herein pursuant to Idaho
Code §§ 12-120 and/or 121, and or otherwise applicable rules or law.
COUNT SIX: ATIORNEY FEES

115.

Plaintiffhereby realleges and restates all the factual allegations set forth in Paragraphs 1

through 114 and incorporates the same herein by reference as if set forth fully.
116.

As a direct and proximate result ofSill1l1yside's actions in this case, Plaintiff has been

required to retain the services of counsel to pursue this action and has thus incurred attorney fees and costs in the
prosecution of this case. Plaintiffis therefore entitled to reimbursement for attorney fees and costs incurred
therein pursuant to Idaho law.
PRAYER FOR RELIEF

WHEREFORE, the Plaintiff prays for judgment against the Defendants as follows:
A.

For a judgment against the Defendant for special and general damages in an amount to be

proven at trial, but not less than $10,000;
B.

For reasonable attorney fees and costs as provided by Idaho law; and

C.

For such other and further relief as the Court deems just and equitable under these

circumstances.
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DEMAND FOR JURY

Printclaft respectfully requests trial by jUlY on all issues triable to a jUlY pursuant to Rule 38 ofthe
IdallO Rules of Civil Procedure.
DATED: April_, 200S8

Michael D. Gaffuey
Lance 1. Schuster
Jeffrey D. Bnmson
Of Beard St. ClaiI Gaffuey PA
Atlomeys for the Plaintiff
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Michael D. Gaffney, ISB No. 3558
Lance J. Schuster, ISB No. 5404
Jeffrey D. Brunson, ISB No. 6996
Beard St. Clair Gaffhey PA
2105 Coronado Street
Idaho Falls, Idaho 83404-7495
Telephone: (208) 523-5171
Facsimile: (208) 529-9732
Email: gaffney@beardstclair.com
lance@beardstclair.com
j eff@beardstclair.com
Attorneys for the Plaintiff

DISTRICT COURT SEVENTH JUDICIAL DISTRICT
BONNEVILLE COUNTY IDAHO
PRINTCRAFT PRESS, INC., an Idaho
corporation.
P1aintiff/Counterdefendant,

Case No.: CV-06-7097

vs.
SUNNYSIDE PARK UTILITIES, INC., an
Idaho corporation, SUNNYSIDE PARK
OWNERS ASSOCIATION, INC., an
Idaho corporation, and SUNNYSIDE
INDUSTRIAL AND PROFESSIONAL
PARK, LLC, an Idaho limited liability
company

PLAINTIFF'S MOTION TO STRIKE
AFFIDAVIT OF DOYLE BECK

Defendants/Counterclaimants.

The plaintiff, Printcraft Press, Inc. (Printcraft), through counsel of record, Beard
St. Clair Gaffney P A, respectfully moves this Court for an order striking the Affidavit of
Doyle Beck submitted in support of Sunnyside's motion for summary judgment pursuant
to Rule 56( e) of the Idaho Rules of Civil Procedure. Oral argument is requested.
,""I n
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DATED: April 1,2008.

CERTIFICATE OF SERVICE

I certify I am a licensed attorney in the state of Idaho and on April 1, 2008, I
served a true and correct copy of the PLAINTIFF'S MOTION TO STRIKE AFFIDAVIT
OF DOYLE BECK on the following by the method of delivery designated below:
Mark Fuller
Fuller & Carr
PO Box 50935
Idaho Falls, ID 83405-0935
Fax: (208) 524-7167
Bonneville County Courthouse
605 N Capital Avenue
Idaho Falls, ID 83402
Fax: (208) 529-1300

0

U.S. Mail

o U.S. Mail

~'ro

/
[] Hand-delivered

0

Facsimile

[:::l~and-delivered 0

Facsimile
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

PRINTCRAFT PRESS, INC., an
Idaho corporation,
Plaintiff,
MINUTE ENTRY
Case No.
CV-06-7097

vs.
SUNNYSIDE UTILITIES, INC., an
Idaho corporation,
Defendant.

On the 8th day of April, 2008, Plaintiff's motion to compel
came before the Honorable Joel E. Tingey, District Judge, in open
court at Idaho Falls, Idaho.
Mr. Jack Fuller, Court Reporter, and Mrs. Marlene Southwick,
Deputy Court Clerk, were present.
Mr. Lance Schuster appeared on behalf of CTR Management.
Mr. Mark Fuller and Mr. Dan Beck appeared on behalf of the
Defendant.
Mr. Fuller presented Plaintiff's motion to compel.
Schuster argued in opposition to the motion.
presented rebuttal argument.

Mr.

Mr. Fuller

Further argument was heard.

The Court ruled that both Printcraft and CTR must make the
property available for inspection within two weeks from today.
CTR is directed to contact other tenants to clear the way for
inspection.

Inspection will not last longer than two hours.

Inspection may be conducted after hours.

736

Mr. Fuller will prepare a proposed order for the Court's

signature.
Court was thus adjourned.

H:cv067097.15mo
040808AM5Tingey

CERTIFICATE OF SERVICE
I hereby certify that on the

~.

day of April, 2008,

I

caused a true and correct copy of the foregoing document to
be delivered to the following:
RONALD LONGMORE

Deputy Court Clerk
Lance Schuster
Jeff Brunson
2105 Coronado Street
Idaho Falls, ID 83404-7495
Mark R. Fuller
Dan Beck
PO Box 50935
Idaho Falls, ID

83405

MARK R. FULLER (ISB No. 2698)
DANIEL R. BECK (ISB No. 7237)
FULLER & CARR
410 MEMORIAL DRIVE, SUITE 201
P.O. Box 50935
IDAHO FALLS, IDAHO 83405-0935
TELEPHONE: (208) 524-5400
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AnORNEY FOR DEFENDANT SUNNYSIDE PARK UTILITIES, INC.

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL
DISTRICT OF THE STATE OF IDAHO IN AND FOR
THE COUNTY OF BONNEVILLE
PRINTCRAFT PRESS, INC., an Idaho)
corporation,
)
)
Plaintiff,
)
)
v.
)
)
SUNNYSIDE UTILITIES, INC., an Idaho )
corporation,
SUNNYSIDE
PARK )
OWNERS ASSOCIATION, INC., an)
Idaho corporation, and SUNNYSIDE)
INDUSTRIAL AND PROFESSIONAL)
PARK, LLC, an Idaho limited liability )
company,
)
)
Defendants.
)

Case No. CV-06-7097

REPLY TO PLAINTIFF'S
MEMORANDUM IN OPPOSITION
TO DEFENDANT'S MOTION FOR
SUMMARY JUDGMENT RE:
SUNNYSIDE UTILITIES' BREACH
OF CONTRACT CAUSE OF ACTION

COMES NOW, the Defendant, Sunnyside Park Utilities, Inc., ("Sunnyside Utilities")
through its counsel of record, Daniel R. Beck of Fuller & Carr, and submits this Reply to
Plaintiff's Memorandum in Opposition to Motion for Summary Judgment RE: Sunnyside
Utilities' Breach of Contract Cause of Action.

REPLY TO PLAINTIFF'S MElV10RANDUM IN OPPOSITION TO HOTION FOR SUi'1lVlARY
JUDGMENT RE: SUNNYSLDE UTILITIES' BREACH OF CONTRACT CAUSE OF ACTION - 1

ARGUMENT

I.

FORMATION OF A CONTRACT

Every contract must have four elements:
1.

Competent Parties,

2.

A lawful purpose,

3.

Valid consideration, and

4.

Mutual agreement by all parties to all essential terms.

IDJI6.01.1

A.

Competent Parties

There is no dispute among the parties that at the time the contract was entered
into September, 2006, both parties were fully competent to enter into a contract.
B.

A Lawful Purpose

Printcraft argues that the contract was not based on a lawful purpose, however,
Printcraft fails to identify what part of the September 20, 2006 offer from Sunnyside
Utilities or September 26, 2006 acceptance by Printcraft was unlawful. See Plaintiff's
Opposition, pg. 8. Instead, Printcraft points to the testimony of Kellye Eager which states
that "We're not supposed to separate out wastes. It should have been going into the
original system. If there is another pit, it would have had to have been permitted
through us." See Kellye Eager deposition, pg. 158, In. 20 through pg. 159, In. 24.
(Emphasis Added). Nothing in Mrs. Eager's statement indicates that it would be unlawful
for Sunnyside Utilities to enter into an agreement to take Printcraft's "non-processed
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wastes."
Printcraft acknowledged in its First Amended Complaint that Sunnyside Utilities
has provided sufficient documentation to "evidence the ability of the Defendants to
receive the sewer discharges from the Plaintiff." See First Amended Complaint, para. 56.
By September, 2006, any issues regarding the legality of the 1996 Permit, (attached to
Printcraft's First Amended Complaint as Exhibit A) were fully resolved by the issuance of
the temporary permit in July of 2006 and expansion of the system. See 2007 Permit,
attached as Exhibit N. There is no dispute that "[o]n or about July 2, 2006, representatives
from District Seven Health Department physically inspected the installation of the
expansion and repairs of the septic system ... " See First Amended Complaint, para. 37.
Further, Printcraft acknowledged that the expansion of the existing system was inspected
and approved by District Seven Health Department on July 2, 2006. Id. Para. 38. District
Seven Health Department was aware that the building occupied by Printcraft was
connected to the sewer system and took no action to require disconnection.
There is no real dispute that the contract alleged by Sunnyside Utilities, if entered
into between the parties, was for a lawful purpose: The disposal of Printcraft Press's
human wastes in Sunnyside Utilities' septic system. It was Printcraft's responsibility to find
a legal disposal method for its "processed wastes," because those wastes were
specifically excluded from the contract.
C.

Consideration

The contract is supported by valid consideration. Idaho case law cited by Printcraft
states: "It is elementary that a promise to do, or doing of, what one is already bound by

REPLY TO PLAINTIFF'S MEMORANDUM IN OPPOSITION TO MOTION FOR SUMMARY
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contract to do, is not a valid consideration." Independent School Dist. V. Mittry, 39 Idaho
282,289 (1924) (Cited by Printcraft on pg. 6 of the Opposition Brief). Printcraft asserts
that "there was no consideration for such a purported offer since Sunnyside was already
bound to provide sewer services to Printcraft as an occupant in the subdivision." See
Printcraft Opposition, pg. 7. Printcraft points to the Court's decision that Printcraft was an
intended beneficiary of the Third Party Beneficiary Agreement to support its allegation
that Sunnyside had an obligation to provide Printcraft with sewer services. Id. However,
the Court also decided, that despite the fact that Printcraft was a beneficiary of the
contract, Printcraft had no right to enforce the agreement because: "Printcraft discharged
substances into the sewer system in violation of state law." See Memorandum Decision,
August 31,2007, pg. 9. The Court specifically stated: "Sunnyside Utilities was justified in
severing Printcraft's sewer connection in light of this illegality." Id. When Printcraft illegally
discharged substances into the sewer system throughout the first half of 2006, Sunnyside
Utilities was no longer "bound" to provide sewer services under any previous contract. As
a result, the September, 2006 contract which allowed Printcraft to remain connected to
the septic system to dispose of human waste in exchange for the absolute promise not to
discharge any "processed wastes," was fully supported by new, independent
consideration.
Sunnyside Utilities' offer to provide lawful sewer services with strict limitations
against any discharge of "processed waste" constituted new and valuable consideration.
D.

Mutual Agreement by All Parties to All Essential Terms

In this case there was a clear offer by Sunnyside Utilities' sent to Printcraft on
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September 20, 2006 and an unequivocal acceptance of that offer by Printcraft on
September 26,2006. See Sunnyside Utilities' Initial Brief, pgs 6-7.
Printcraft asserts that the September 20,2006 letter from Mark Fuller cannot be an
offer because of its "threatening nature." See Printcraft Opposition, pg. 7. However,
Printcraft has failed to include any case law that requires an "offer" to have a friendly tone
in order to be viable for the formation of a contract. Id.
An offer requires a manifestation of willingness to enter into a bargain, so made as
to justify another person in understanding that his assent to that bargain is invited and will
conclude it. Heritage Excavation Inc. v. Briscoe, 141 Idaho 40,43, 105 P.3d 700, 703 (Ct.
App. 2005). The letter clearly indicated a willingness by Sunnyside Utilities to enter into
an agreement with Printcraft for Printcraft to continue discharging its human wastes. See
Letter dated September 20, 2006. The letter also clearly conveyed that Printcraft's
acceptance of the terms proposed was invited and would result in an agreement between
the parties. Id. There is no material issue of fact that there was a valid offer from
Sunnyside Utilities to Printcraft.
Printcraft also asserts that there was no acceptance. Printcraft claims "Sunnyside
undisputedly stated, '[Printcraft's] refusal to accept any of the options expressed in my
earlier correspondence leaves my client with no alternative but to proceed.'" See Printcraft
Memorandum, pg. 7. Printcraft fails to set forth any argument how the quoted statement
from Mark Fuller's December 13, 2006 letter, referring to options set forth in Mark Fuller's
December 11, 2006 letter, constitutes an acknowledgement by Sunnyside Utilities that
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there was no acceptance of the September 20, 2006 offer.1 Printcraft completely ignores
the unequivocal acceptance letter from Lane Erickson, dated September 26,2006. See
Plaintiff's Opposition, pg. 7. Printcraft's argument is a blatant attempt to misconstrue the
facts of this case and mislead the Court into believing that the September 26, 2006 letter
does not exist. Printcraft cannot dispute the clear language of the September 26, 2006
letter, that on September 26, 2006 Printcraft unequivocally accepted the September 20,
2006 offer through its attorney Lane Erickson. See Lane Erickson Letter, dated
September 26, 2006. Printcraft's counsel actually included in its Opposition Brief the
following testimony from Travis Waters regarding the language of the September 26,
2006 letter, given during the 30(b)(6) Deposition of Printcraft Press:
O. [Mark Fuller] Travis agreed with Doyle that Printcraft Press will no longer be
putting the RO water into the sewer system. Do you recall making that
commitment?

A. [Travis Waters] Yes.
O. Additionally, Travis agreed to make arrangements to collect and dispose of
what you classify as processed waste. Did I read that correctly?

A. Uh-huh.
Q. Did you make such agreement?

A. Yes.
Q. Did you understand that your counsel was confirming that you would collect and
dispose of what Sunnyside Utilities classified as processed waste?

A. Yes.
; Printcraft's counsel was clear
aware of the December 11, 2006 etter from
Mark Fuller identi
three opt
for Printcraft to cure its breach of the
ember 25, 2006 agreement, because Printcraft references the letter and
it set forth three options on pg. 10 of Plaintiff's Opposition.
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See Printcraft Opposition, pg. 9. (Citing Waters Deposition, pg. 187, In. 2-16.
There is a clear and definite offer from Sunnyside Utilities, which was
unequivocally accepted by Printcraft. The agreement's lawful purpose was for Sunnyside
Utilities to accept Printcraft's human waste, with the limitation that Printcraft not discharge
any substance which Sunnyside Utilities classified as "processed waste" into the system.
Because Printcraft had previously discharged illegal substances into the system, it
forfeited whatever right it had under the Third Party Beneficiary Agreement to discharge,
so the September 26, 2006 agreement was supported by valid consideration. There are
no issues of fact that a binding contract was formed between the parties.

II.

AMBIGUITY OF THE CONTRACT
Printcraft argues that the contract is ambiguous and complains that "Sunnyside

seeks to box Printcraft in based on its attorney's September 26,2006 letter providing that
Travis agreed to make arrangements to collect and dispose of what Sunnyside classified
as 'processed waste.'" See Plaintiff's Opposition, pg. 8. Printcraft is correct that
Sunnyside Utilities believes that the acceptance letter, dated September 26, 2006 binds
(or "boxes in") Printcraft to perform the contract according to its terms, specifically not
discharge any substance Sunnyside Utilities classified as "processed waste" into the
sewer system.
Instead of presenting analysis that the September 20, 2006 letter and the
September 26, 2006 letter are capable of multiple meanings, Printcraft attempts to rewrite the terms of the agreement by referencing parole evidence statements by Travis
Waters. See Printcraft Opposition, pgs. 8-10. (See pg. 8: "If any contract exists, the only
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way it could have been formed was during the meeting that occurred at Printcraft's facility
and follow up meeting that occurred between Waters and Doyle Beck"). Extrinsic
evidence can only be used to interpret the terms of the contract if the court finds that the
contract is ambiguous. Mountainview Landowners Cooperative Assoc. v. Cool, 139 Idaho
770, 773, (2004)("Before extrinsic evidence can be used to interpret the term 'swimming'
in the Use Agreement, this Court must determine that the Use Agreement, or at least the
term 'swimming,' is ambiguous.").
Printcraft then tries to prove that there was no offer from Sunnyside Utilities.
Printcraft cites to the following statements from Travis Water's testimony pursuant to
Printcraft's 30(b)(6) deposition:
Q [Mark Fuller] .... The next paragraph says, in light of all of the above, we will not
accept processed waste in our sewer facility. Can I ask how you responded when
you received that directive from Mr. Beck?

A. [Travis Waters] I tried to get clarification on processed waste and couldn't find it.
Q.

Tell me what steps you took to obtain that clarification.

A.

Somewhere in all of this, IDAPA code was mentioned. I referred to the
IDAPA code in the glossary portion, definitions portion, sorry. Under the definitions,
there is not anything called processed waste. I think its something that Mr. Beck
created.

See Plaintiff's Opposition, pg. 9 (citing Waters' Deposition, pgs. 184-185). Printcraft's
counsel asserts in a footnote: "Interestingly, Sunnyside's own counsel does not refer to
that as an 'offer' but rather as a directive." See Printcraft Opposition, pg. 9, fn. 2.
Printcraft's footnote is a blatant attempt to defraud the court into believing that no offer
was made. Printcraft intentionally ignores the fact that the "directive" came from Mr.
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Beck's September 6, 2006 letter, informing Printcraft that Printcraft was in violation of the
law and that Sunnyside Utilities would not participate in such a violation by accepting
anything that wasn't human waste. See Doyle Beck letter, dated September 6,2006,
attached as Exhibit S to Plaintiff's First Amended Complaint. Sunnyside Utilities did not
assert that the September 6,2006 letter from Doyle Beck was an offer, it was clearly a
notification of Printcraft's breach and illegal conduct. The September 20, 2006 offer letter
was a follow up to Mr. Beck's September 6, 2006 "directive" specifically "offering" to
continue to accept Printcraft's discharges, instead of merely cutting off Printcraft's
services in response to Printcraft's illegal acts.
On September 20,2006, through its attorney, Sunnyside Utilities offered to provide
Printcraft with sewer service only if Printcraft agreed not to discharge any "process
wastewater" into Sunnyside Utilities sewer system. See Letter of Mark Fuller, dated
September 20,2006, attached to Printcraft's Response to Request for Admission NO.6.
The Court's obligation at the Motion for Summary Judgment stage is to determine if the
offer and acceptance forming the contract are ambiguous. McKay v. Boise Project Bd. of
Control, 141 Idaho 463,471, 111 P.3d 148 (2005). If the contract is ambiguous, then the

jury should consider the statements at the meetings, Sunnyside's rules and regulations,
the September 6 letter, and all of the other parole evidence to determine what the
contract meant. Id. If the contract term "processed waste" is capable of only one
reasonable interpretation, then the Court should find it to be unambiguous and apply its
terms as a matter of law. Id.
The meaning of the contract is clear and obvious by merely looking at the face of
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the offer and acceptance. The September 20, 2006 letter specifically advised Printcraft
that "the sewer system is only designed to accommodate human waste and is not
designed to handle 'processed waste.'" Id. The letter also states that "Printcraft Press
must cease any flows of process water into the system." Id. As further clarification, the
letter specifically identifies "chemicals," "large amounts of water," and "Idaho
Administrative Code 58.01.03.004.03 (system limitations), 58.01.03.004.04 (increased
flows), and 58.01.03012.02 (system operation)." Finally, the letter states: "These issues
are not negotiable." Id. (Emphasis Added). Notably, IDAPA 58.01.03.004.03 (system

limitations) specifically identifies "water softener brine" as an unlawful discharge into a
septic system.
On September 26, 2006 Printcraft agreed "to collect and dispose of what you
classify as process waste." See September 26, 2006 letter. (Emphasis Added).
Printcraft's acceptance implicitly acknowledges that Sunnyside Utilities had defined
"processed waste" and that Printcraft agreed to be bound by Sunnyside Utilities'
definition. Mr. Waters confirmed he understood this was an explicit contract term.
("Q.[Mark Fuller] Di you understand that your counsel was confirming that you would
collect and dispose of what Sunnyside Utilities' classified as processed waste? A.
[Waters] Yes.") See Waters Deposition, pg. 187, In. 12-16.
Printcraft's argument seems to be that despite Printcraft's explicit acceptance of
Sunnyside Utilities' definition of "process waste" as a term of the contract, Printcraft didn't
know what that meant, so Printcraft was still entitled to discharge water softener brine,
inks, chemicals, and excessive flows of water into the system all expressly prohibited by
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IDAPA 58.01.03.004.03 and 58.01.03.004.04. Printcraft previously made this same
argument, which this Court rejected. ("Any agreement between the parties that allowed
Printcraft to continue to violate IDAPA 58.01.03.004.03 is illegal and unenforceable.") See
Memorandum Decision, dated August 31, 2007, pg. 10. Printcraft's interpretation of the
contract is unreasonable because it would make the agreement illegal and void.
A fundamental principal of contract construction is that:
Under settled canons of contract construction, if language in the agreement has
two possible interpretations, one creating a valid contract and the other rendering it
void or illegal, the court should adopt the former construction See 2 E. Farnsworth,
Farnsworth on Contracts §5.1 at pg. 7 (1990). This rule presumes 'that the parties
intend their agreement to be valid rather than invalid, lawful rather than unlawful,
and honest and effective rather than fraudulent and voidable'. Id.

In Re Joint E. & S. Dist. Asbestos Lit., 129 B.R. 710 (S.D.N.Y. 1991). This holding from
Federal Bankruptcy Court, cites to Farnsworth on Contracts to support these statements.

Farnsworth on Contracts have been adopted by Idaho's courts as authority on general
contract rules. Rule Sales & Servo Inc. v. US. Bank, Assn., 133 Idaho 669, 675 (lda.App.

1999); Dennett v. Kuenzli, 130 Idaho 21, 30 (Ida. App. 1997); Burton v. Atomic Workers
Fed. Cr. Union, 119 Idaho 17, 20, 803 P.2d 518 (1990). Applying these general contract
principles, the Idaho Court of Appeals recently found that where one parties' interpretation
of the agreement would render the agreement illusory, "[t]hat interpretation is
unreasonable." State v. Allen, 143 Idaho 267,272,141 P.3d 1136 (Ida. App. 2006).
(While the Court in Allen was reviewing a criminal plea agreement, the Court stated that it
was applying contract law standards.) Printcraft's interpretation is especially
unreasonable when considered with the following language from the September 20, 2006
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offer:
As stated in the September 6,2006 letter, the sewer system is only designed to
accommodate human waste and is not designed to handle 'processed waste.'
By putting its processed waste into the system Printcraft Press causes a violation
of IDAPA 58.01.03.004.04 which states: "Unless authorized by the Director, no
person shall provide for or connect additional black waste or wastewater sources
to any system if the resulting flow or volume would exceed the design flow of the
system.
See September 20, 2006 letter. (Emphasis Added). Also referenced in the letter was

IDAPA 58.01.03.004.03 which specifically identifies "water softener brine" as an illegal
discharge.
Under Sunnyside Utilities' interpretation of the contract, Printcraft was entitled to
discharge human wastes into the sewer system, in accordance with the system's design,
but absolutely no "processed waste" was allowed. Processed waste clearly included

water softener brine, chemicals, and large amounts of water. This interpretation is
legal, and the only reasonable interpretation of the contract, when the letters of
September 20, 2006 (offer) and September 26,2006 (acceptance) are considered in their
entirety.
Under Printcraft's interpretation of the contract, Printcraft claims it was entitled to
discharge water softener brine, ink, chemicals, large amounts of water, and other
substances regardless of the design of the system. That interpretation would make the
contract illegal, void, and illusory. Under Idaho case law and general contract principals,
such an interpretation is patently unreasonable and cannot be used to create an
ambiguity in the terms of the agreement. The contract is unambiguous and should be
applied to the undisputed facts as a matter of law.
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III.

BREACH OF THE CONTRACT
A.

Modification of the Contract

Printcraft argues that there was no breach of the contract because in October,
2006 Kirk Woolf allegedly approved of the alterations Printcraft made and waived
compliance with the rest of Sunnyside Utilities' demands. Printcraft then misconstrues the
court's earlier order, ciaiming that the Court previously found "Printcraft complied with
the requests and Sunnyside Utilities, through Woolf, approved of the alterations in
early October 2006." See Printcraft Opposition, pg. 11. Printcraft conveniently ignores
the court's immediately preceding statement that: "the Court assumes the following facts
for purposes of this motion only." See Memorandum Decision, August 31,2007, pg. 5.
The Court's assumption of the above stated fact was made in reference to Printcraft's
ciaim that in October, .2006 Printcraft and Sunnyside Utilities entered into an oral contract
during Woolf's inspection of the property. See Memorandum Decision, August 31,2007,
pg. 7 ("Printcraft further argues that there were no violations subsequent to September
2006 because it entered into and complied with a separate agreement that it made with
the defendants in October 2006."(Emphasis Added)). The Court examined Sunnyside
Utilities' argument: "Sunnyside Utilities disputes that an agreement was reached in
October, 2006, but argues that even if the parties entered into an agreement, it is illegal
and unenforceable because Printcraft continued to violate state and federal law." Id. The
Court then found: "Any agreement between the parties that allowed Printcraft to continue
to violate IDAPA 58.01.03.004.03 is illegal and unenforceable." See Memorandum
Decision, August 31, 2007, pg. 10.
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Printcraft's obstacle to proving a modification of the September 20/September 26
2006 contract is that a modification to a contract still must fulfill the four elements of a
contract set forth in IDJI 6.01.1: (1)Competent Parties; (2) A lawful purpose; (3) Valid
consideration; and (4) Mutual agreement by all parties to all essential terms. See IDJI
6.09.01 ("A contract may be amended or modified by an agreement of the parties. This
requires all of the elements of any other contract."). This Court has already determined
that the alleged modification (asserted as an oral contract previously) was illegal and
cannot meet the requirements of an enforceable contract. See Memorandum Decision,
August 31, 2007, pg. 10. Because the oral contract/modification asserted by Printcraft,
even if proven, would be illegal and void, the parties are left with the terms of the
September 26,2006 agreement.
This Court's prior assumption that Printcraft complied with the October, 2006 illegal
alleged oral contract/modification in making an earlier decision, does not prevent this
Court from now finding as a matter of law that Printcraft violated the legal and enforceable
contract entered into by the parties on September 26, 2006. The Court made no
determination as to the existence, interpretation, or breach of the contract offered by
Sunnyside Utilities on September 20, 2006 and accepted by Printcraft on September 26,
2006.

B. Water Softener Brine
This Court has previously found, as an undisputed material fact that "Printcraft
discharged water softener brine, hazardous wastes, processed water and excessive flows
of wastewater into the system in violation of IDAPA 58.01.03.004.03." See Memorandum
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Decision August 31, 2007, pg. 5. As the Court noted: "Printcraft has not offered any
evidence rebutting Sunnyside Utilities' evidence that Printcraft violated IDAPA
58.01.03.004.03 by discharging water softener brine, hazardous wastes, processed water
and excessive flows of wastewater into the system." Id. Pg. 9. Other than stating that
"Printcraft strongly disagrees with Judge St. Clair's previous finding" and making a vague
threat to file a Motion for Reconsideration at some future point, Printcraft again has not
offered any evidence rebutting Sunnyside Utilities' evidence that Printcraft violated IDAPA

58.01.03.004.03. See Plaintiff's Opposition Brief, pg. 12.
There is no factual dispute that Printcraft discharged water softener brine into the
system up until the day of disconnection:
Q. My question is, did the water softener brine from Printcraft continue to
discharge directly into the Sunnyside septic system until the day Sunnyside
disconnected the building?

A. Yes, with Kirk Woolf's approval.
Waters Deposition, pg. 71: 12-20. Printcraft attempts to avoid liability for its continuing
th

breach by claiming that "[t]he December 13 letter is the first time soft water brine is
mentioned anywhere." See Printcraft Opposition, pg. 15. Printcraft opines that "[t]his is
likely because the soft water issue was so inconsequential to the real issue that
Sunnyside was having (volume) that it was not brought to Printcraft's attention." Id. This is
a complete and flagrant misrepresentation of the record in this case. Sunnyside Utilities'
September 20, 2006 offer letter specifically identified IDAPA 58.01.03.004.03 and
attached a copy of that provision which states: " ... water softener brine ... cannot be

discharged into any system unless that discharge is approved by the Director." See
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September 20, 2006 letter. (Emphasis Added to quote from IDAPA 58.01.03.004.03)
Printcraft's general manager testified that he personally assisted Travis Waters in
constructing a line that would discharge the water softener brine outside of the building
into the gravel. See Terry Luzier Deposition, pg. 32-33. Terry Luzier also testified
regarding the following events:
Q. Did you receive a call from Doyle regarding the soft water brine in August?

A. Yes.
Q. I remember that call-/ got a phone call. It was actually-actually, it was not
from Doyle Beck. It was from Melissa Waters, Travis' wife. Travis was out of town.
Doyle had called Melissa, said that there was water running down the sewer
pipe and that nobody was at the building and it needed to be turned off.
So I called Doyle and told him I was-we would go down there. I was all
dressed for a very important dinner with my wife. She became very irate over the
fact that I had to go down to Printcraft Press to investigate why there was water
running in our septic or sewage system.
So I went down there. And when I went down there it was running-it was
the soft water system that was running and I unplugged it. I called Doyle Beck and
told him that I unplugged the soft water system.
Q. When was this call?

A. It was in August. Wait. I believe it was actually in September of 2006.
See Terry Luzier Deposition, pg. 36, In. 18 through pg. 37, In. 19. In light of these facts,
Printcraft's claims that "[t]he reason Waters did not understand [water softener brine] was
a concern is because it was not communicated to Waters as a concern by Sunnyside" are
simply ridiculous. See Plaintiff's Opposition, pg. 16.
Finally, while not disputing that water softener brine was continually discharged
into the system up until the very day of disconnection, Printcraft asserts "something as
trivial as soft water brine, which is discharged by residences and businesses across the
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state, is not a material breach of the alleged contract." See Plaintiff's Opposition, pg. 16.
Sunnyside Utilities does not agree that discharging water softener brine is a trivial matter,
where such a discharge subjects Sunnyside Utilities and the owner of the building (J&LB
Properties), each individually, to criminal penalties, including a misdemeanor charge and
fines of $10,000 per occurrence or $1,000 per day for continuing violations, whichever is
greater. See IDAPA 58.01.03.012.03. See also Idaho Code §39-117; See also IDAPA
58.01.03.002. The triviality of the discharge of water softener brine is not something that
can be decided by Printcraft, Printcraft's counsel, Printcraft's experts, or this Court. The
legislature, in its wisdom, has decided that the discharge of water softener brine into a
septic system is illegal, unless specific authorization is obtained from the Director of the
Department of Environmental Quality. See IDAPA 58.01.03.004.03.
There is absolutely no dispute that Printcraft discharged water softener brine into
the sewer system until the day of disconnection on December 15, 2006. This constitutes
a clear breach of the September 20, 2006 offer from Sunnyside Utilities which was
accepted on September 26,2006 by Printcraft.

c. Other Discharges
Printcraft does not contest that it discharged "soft water brine, air compressor
water, diluted chemicals from the prepress area, discharges from the flexo department,
and inks being washed off trays" and instead argues that those discharges were
approved. See Printcraft Opposition, pg. 13. However, as argued above, Printcraft has
failed to prove that the October 2006 meeting between Woolf and Waters modified the
contract.
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Printcraft has not provided any admissible evidence refuting Doyle Beck's
testimony regarding his personal observation of "processed waste" flowing from
Printcraft's building into the sewer system. See Printcraft Opposition, pg. 13. Printcraft
claims that Doyle Beck "completely fails to identify what was allegedly flowing in the
sewer, what it looked like, how much there was, or how he knew it was processed waste."
Id. However, the affidavit did identify what was flowing in the sewer: "processed waste,"

and how much there was: "significant quantities." See Doyle Beck Affidavit, para. 3.
Printcraft then points to Water's deposition testimony to assert that "the flows could have
been human waste, toilet water, washing dishes, or getting a drink." See Plaintiff's
Opposition, referring to Waters Depo. Pg. 194:18-197:2. Printcraft conveniently fails to
disclose that Mr. Waters was not even present at Printcraft Press's facility on December
10

th

,

2006. See Waters Deposition, pg. 195, In. 10-12. Printcraft also conveniently fails to

disclose that Mr. Waters testified that "the water softener may have ran." Id. Pg. 195, In.
20-22. Mr. Water's testimony not only fails to refute that Doyle Beck saw "processed
waste" flowing from Printcraft's building on December 10, 2006, Water's testimony
actually supports the affidavit testimony by confirming that water softener brine could
have been flowing through the system on December 10, 2006.
There is no material dispute that Printcraft discharged water softener brine,
hazardous wastes, processed water and excessive flows of wastewater into the system in
violation of IDAPA 58.01.03.004.03 and the contract entered into on September 26,2006
by the parties. Sunnyside Utilities has established the existence of an unambiguous
contract and has established that Printcraft breached the contract. The Court should
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issue Summary Judgment to Sunnyside on its breach of contract cause of action, with
regard to Printcraft's liability.

IV.

DAMAGES
Printcraft has not provided any evidence rebutting Doyle Beck's affidavit, and has

instead focused entirely on whether or not the affidavit is admissible. If the Court
decides that the affidavit is not admissible, it should allow the jury to decide the issue of
damages and rule only on the issue of liability consistent with Idaho Rule of Civil
Procedure 56(c). If the Court decides that the affidavit is admissible, it should award
Sunnyside Utilities damages in the amount of $2,648.64.

CONCLUSION
Sunnyside Utilities is entitled to summary judgment on its cause of action for
breach of contract because Sunnyside Utilities has established all of the elements of a
contract between the parties, the contract is unambiguous, and there is no dispute that
Printcraft breached the agreement by illegally discharging water softener brine and other
substances. As a result of the breach, Sunnyside Utilities has been damaged in the
amount of $2,648.64. Sunnyside Utilities respectfully requests that the Court grant
summary judgment on Sunnyside Utilities' cause of action for breach of contract.
DATED this

~~ day of April, 2008.

Daniel R. Beck
Fuller & Carr
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ATTORNEY FOR DEFENDANT SUNNYSIDE PARK UTILITIES, INC.

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL
DISTRICT OF THE STATE OF IDAHO IN AND FOR
THE COUNTY OF BONNEVILLE
PRINTCRAFT PRESS, INC., an Idaho)
corporation,
)
)
Plaintiff,
)
)
v.
)
)
SUNNYSIDE UTILITIES, INC" an Idaho )
corporation,
SUNNYSIDE
PARK)
OWNERS ASSOCIATION, INC., an)
Idaho corporation, and SUNNYSIDE)
INDUSTRIAL AND PROFESSIONAL)
PARK, LLC, an Idaho limited liability )
corporation,
)
)
Defendants.
)
)

STATE OF IDAHO
County of Bonneville

Case No. CV-06-7097

AFFIDAVIT OF DANIEL BECK IN
SUPPORT OF REPLY TO PLAINTIFF'S
MEMORANDUM IN OPPOSITION TO
DEFENDANT'S MOTION FOR SUMMARY
JUDGMENT

)
)ss.
)

Daniel Beck, being first duly sworn upon his oath states and alleges as follows:
1.

Affiant is a resident of Bonneville County, State of Idaho and executes this

AFFIDAVIT OF DANIEL BECI-( IN SUPPORT
OF REPLY TO PLAINTIFF'S MEMORANDlJIvJ IN OPPOSITION
TO DEFENANDANT'S Jl.10TION FOR SUMMARY JUDGJ:vlENT - 1

Affidavit upon his personal knowledge.
2.

Affiant is an attorney licensed in the State of Idaho and represents

Sunnyside Park Utilities, Inc., in this matter.
3.

Attached as Exhibit A hereto are true and correct copies of excerpts of the

30(b)(6) Deposition of Printcraft Press, testimony by Travis Waters, pg. 71 taken April 25,
2007.
4.

Attached as Exhibit B hereto are true and correct copies of excerpts of the

Deposition of Terry Luzier, pg. 32-33 and 36-37, taken May 17, 2007.
6.

Further this Affiant sayeth naught.

DATED this
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day of April, 2008.

Daniel Beck
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Q. BY MR. FULLER: Do you know that state
law prohibits discharge of water softener brine into
a septic system? As you sit here today, do you know
that?
A. No.
Q. Do you know that the rules and
regulations of Sunnyside Park Utilities prohibit the
discharge of water softener brine into their septic
system?
A. No.
Q. Do you know that Mr. Beck has requested
that water softener brine not be discharged into
Sunnyside'S system?
A. Yes.
Q. When did you learn that?
A. It seems like it was in September,
October, there was some correspondence that showed
that.
Q. How did you respond to the request by
Mr. Beck, as a representative of Sunnyside, that
Printcraft cease discharging water softener brine
into its septic system?
A. I don't remember it being a request, but
I'd have to look at the documentation to see. Again,
I was more focused on solving his volume issues with
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correct?
A. Correct.
Q. If you'd understood that water softener
brine discharge was a concern prior to disconnection,
why did you take no steps to modifY the discharge of
water softener brine into the septic system?
A. I didn't understand. That's why I
didn't. It's a simple 10 minute fix. I would have
done it in a heartbeat in knew it was an issue.
Q. Prior to disconnection, you were not
aware that it was a concern?
A. Now, I see it in correspondence. But
from our meetings, it was never made aware to me that
it was a concern, including the inspection of
Mr. Wolf. Why would I show him something that I felt
like was an issue? J was trying to come into what
they felt was compliance.
Q. Look with me at page 2 of Exhibit *-003.
Can you identifY what those pictures are? Let's
start with picture A on page 2.
A. Picture A page 2 is a stainless steel
sink.
Q. Where is that sink located?
A. In our flexo department.
Q. On which floor?
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my RO system than I was the water softener brine.
Q. You did understand that water softener
brine was also a concern?
A. Looking back, I can see water softener
brine was brought up in the letters, yes.
Q. You did nothing to modifY the water
softener brine discharge into the Sunnyside system
prior to its being disconnected?
A. Correct.
Q. It continued to discharge into
Sunnyside's system until the day it was disconnected?
A. I showed that system and the corrections
that were made to Mr. Wolf, and it satisfied him,
which I took to mean Mr. Beck and Mr. Wolfwere fine
with the adjustments that I made.
Q. My question is, did the water softener
brine from Printcraft continue to discharge directly
into the Sunnyside septic system until the day
Sunnyside disconnected the building?
A. Yes, with Kirk Wolfs approval.
Q. You've indicated you've made some
plumbing changes since disconnection. All I'm trying
to do is establish, you didn't make any changes with
regard to the water softener system until after the
Sunnyside system was disconnected; isn't that

April 25, 2007
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A. The main floor.
Q. How many floors does the building have?
A. Two.
Q. Is there a basement?
A. No.
Q. What is that sink used for?
A. Cleaning.
Q. Cleaning of what?
A. Parts, stainless steel equipment that's
used on the press.
Q. In recall your explanation correctly,
the flexo machine doesn't utilize any water, does it?
A. No.
Q. It doesn't discharge any water?
A. Correct.
Q. It doesn't discharge into the sink?
A. No.
Q. But you use this sink solely to wash
parts from the flexo machines?
A. Correct.
Q. Do they come in with ink on them?
A. Yes.
Q. Is there any kind of a trap or treatment
of the water that flows into this sink before it goes
into the septic system?
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Q Do you know the quantity of water
discharged on a daily basis by the reverse osmosis
machine?
A No, I do not.
Q Who wouid know that?
A Travis Waters may know.
Q Okay. And, as you sit here, you don't
know where the water softener brine is discharged
and you don't know where the reverse osmosis is
discharged?
A No.
Q But you believe it's someplace on the
site?
A Yes.
Q You don't know the quantities?
A No.
Q But would you agree that that is in
addition to the 500 to 1,000 gallons a day that is
being discharged into the tank?
A Correct.
Q Okay. You also -- it's also been
identified that you will testifY regarding
Printcraft's wastewater flows and content. Okay.
Do you have other testimony that you
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plant. They asked us to change a few things, and we
did do those.
Q What did they ask you to change?
A The reverse osmosis, the discharge of
it, and the soft water brine.
Q Okay. How was -- so this is in August
of2003 -- of2006. I'm sorry.
A Correct.
Q So this would have been five or six
months -- five months before the disconnection in
December.
A Four months, yes.
Q Four months. How was the water
softener brine discharge modified after the August
inspection?
A Travis Waters ran a line to the outside
of the building.
Q Okay. How do you know that?
A I physically saw him do it.
Q Did you assist him?
A I believe I held the pipe for a short
brief period.
Q Okay. Physically where does it
discharge to outside the building?
A It goes outside the -- it would be the
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anticipate providing other than what you have told
me about flow and content?
A No, not at this time.
Q Okay. We were told in Mr. Waters'
deposition that for a time there were porta-potties
located on the premises?
A There were.
Q Are they still there?
A Not that I know of I believe they
have been removed.
Q Okay. You would know ifthey were
there. They would be in the building. Right?
A They could be in the back of the
building that -- I don't have go back there -Q Okay.
A -- in the very back of our building.
Q Okay. How long was -- well, we'll get
to that in a moment.
It also indicates that you will testifY
regarding the physical inspections by Wolf and Beck.
Could you explain for me what that is, if you know.
A I believe it was back in August of
2006. Doyle Beck and Curt Wolf came to our facility
and wanted to tour our facility and find out what
our water usage was. So we gave them a tour of our

May 17, 2007
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south side of our building.
Q Okay. There is a pipe that exits the
building?
A Correct.
Q And goes where?
A 1 believe it is going out to the gravel
area that is on the outside of the building.
Q Does the pipe go under the ground?
A I am not sure.
Q Could you go out there and see water
flowing out of a pipe?
A It depends on when you were to go out
there. And if it was during a recycling point, you
would probably see water. If not, no.
Q Have you observed that?
A No, I have not.
Q Okay. How soon after the August
inspection was the soft water brine discharge
modified, as you have testified to?
A In recall, it was somewhere in about
a three- or four-week period.
Q Sometime in August or September?
A Yes.
Q Okay. You also indicated that there
was a request that the reverse osmosis discharge be

I
I'

I
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modified.
A That's correct.
Q Explain for me what was done in
response to that request.
A Same thing. It was ran -- a line was
ran to the outside of the building.
Q How soon after the request was that
modification performed?
A If! remember right, three to four
weeks after that inspection.
Q Okay. Was a professional plumber
involved in making that modification?
A Not to my knowledge.
Q Okay. Did you assist?
A No, I did not.
Q Okay. Who did the work?
A I believe it was Travis Waters.
Q Did you observe him doing that?
A I believe he ran it at the same time as
he ran the soft water brine.
Q My question is: Did you see it happen?
A Yes. If it was run at the same time
that the soft water, I did observe it.
Q Okay. You saw Travis actually
iliere wurkillg the pipes?

May 17, 2007
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Q What do you base that?
A Based on our usage?
Q Okay. Have you ever observed -- is
there any kind of a schedule that you can check back
and see how often it cycles?
A 1 am sure you could go back and check.
Q Is the water softener system the kind
that you have to install salt -A Yes.
Q -- or some chemicals to it?
A Yes.
Q Whose responsibility is it to put in
the salt?
A I am not sure whose responsibility that
is.
Q Okay. Who would know that?
A Travis Waters.
Q Okay. Did you receive a call from
Doyle regarding the soft water brine in August?
A Yes.
Q Explain the purpose -- what you recall
about that call?
A I remember that call -- I got a phone
call. It was actually -- actually, it was not from
Doyle Beck. It was from Melissa Waters, Travis'
Page 37
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A Yes.
Q Okay. To where did the water, the
reverse osmosis discharge flow?
A I believe it was going out to the same
place where the soft water brine is. I think it's
all tied together.
Q Is it a single pipe, or are there two
pipes exiting the building?
A If! remember right, it's one.
Q One pipe?
A One pipe.
Q Okay. So somewhere inside the building
that those two outflows joined together?
A Correct.
Q Okay. Is it your understanding that
the soft water brine cycles on some form -- water
softener cycles on some form of a schedule?
A If! remember right the type of system
that we have, it's based on usage.
Q It automatically turns itself on when
soft water is needed?
A That's correct.
Q Do you know the frequency of that cycle
system?
A Probably once a week.
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wife. Travis was out of town.
Doyle had called Melissa, said that
there was water rurming down the sewer pipe and that
nobody was at the building and it needed to be
turned off.
So I caIled Doyle and told him I was -we would go down there. I was all dressed for a
very important dinner with my wife. She became very
irate over the fact that I had to go down to
Printcraft Press to investigate why there was water
running in our septic or sewage system.
So I went down there. And when I went
down there it was running -- it was the soft water
system that was running, and I unplugged it. I
called Doyle Beck at that time and told him that I
unplugged the soft water system.
Q When was this call?
A It was in August. Wait. I believe it
was actuaIly in September of2006.
Q Okay. Was that call before or after-you have already testified that the water softener
brine discharge had been rerouted so it would not
flow into the septic system.
A Correct.
Q Okay. Why was it stiII flowing into

I
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ATTORNEY FOR DEFENDANT SUNNYSIDE PARK UTILITIES AND DEFENDANT SUNNYSIDE
INDUSTRIAL AND PROFESSIONAL PARK

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL
DISTRICT OF THE STATE OF IDAHO IN AND FOR
THE COUNTY OF BONNEVILLE
PRINTCRAFT PRESS, INC., an Idaho)
corporation,
)
)
Plaintiff,
)

)

Case No. CV-06-7097

OBJECTION TO MOTION TO AMEND

v.

)
)
SUNNYSIDE UTILITIES, INC., an Idaho )
SUNNYSIDE
PARK )
corporation,
OWNERS ASSOCIATION, INC., an)
Idaho corporation, and SUNNYSIDE)
INDUSTRIAL AND PROFESSIONAL)
PARK, LLC, an Idaho limited liability )
company,
)
)
Defendants.
)
)

COMES NOW, the Defendants, Sunnyside Park Utilities, Inc. ("Sunnyside
Utilities"), and Sunnyside Industrial and Professional Park, LLC, ("SIPP") through their
counsel of record, Daniel R. Beck of Fuller & Carr, and files this Opposition to Plaintiff's
Motion To Amend.

OBJECTION TO MOTION TO A,.IIIIEND

1

ARGUMENT
I.

Futility

Printcraft's Motion to Amend the Complaint to add a cause of action for Breach of
Contract (Water Connection) should be denied because the Court has already ruled that
Printcraft breached the Third Party Beneficiary Agreement and Sunnyside Utilities' rules
and regulations and Sunnyside Utilities was justified in disconnecting Printcraft. See
Memorandum Decision, entered August 31, 2007. Interestingly, that is the same
memorandum decision Printcraft uses to argue that it is an intended beneficiary under the
contract and has the right to enforce that contract. See Plaintiff's Memorandum in Support
of Motion to Amend, pg. 3. Printcraft's Count One: Breach of Contract RE: Sewerl\Nater,
which was dismissed on Summary Judgment, in the August 31, 2007 Memorandum
relied on the Third Party Beneficiary Utility Agreement and the Rules and Regulations as
the basis for Printcraft's claim. See Second Amended Complaint, pg. 19. The same Third
Party Agreement and Rules and Regulations constitute the entire basis for Printcraft's
newly added Count Two: Breach of Contract (Water Connection). Id. Pg. 21. No new or
different contract has been alleged. Interestingly, Printcraft even asserts: "Sunnyside
breached the Third Party Agreement and the Rules and Regulations by severing
Printcraft's sewer service." Id. Pg. 22, para. 79. (Emphasis Added). There is no mention
of severance of water service in the Second Amended Complaint. Defendants should not
have to re-litigate Printcraft's rights under the Third Party Beneficiary Agreement, when
this Court has previously ruled that Plaintiff forfeited any such right by reason of Plaintiffs
own breach. See Snake River Equipment Co. v. Christensen, 107 Idaho 541, 546, 691

OBJECTION TO MOTION TO AMEND - 2

P.2d 989 (Ct.App. 1984)(The Trial Court did not abuse its discretion by disallowing
defendant to plead new defenses to counts already decided on summary judgment.) If
Printcraft desires to overturn the Court's Summary Judgment awarded to Sunnyside on
Printcraft's claims under the Third Party Beneficiary Agreement, Printcraft should file a
Motion to Reconsider, not replead the same alleged contract breach.
The Defendants respectfully request that the Court deny the request to amend the
complaint to include another cause of action for Breach of the Third Party Utility
Agreement.

II.

Plain and Short Statement

The Defendants also object to the Second Amended Complaint because it does
not contain a short and plain statement of Printcraft's claims. Idaho Courts have stated "a
complaint cannot be sustained if it fails to make a short and plain statement of a claim
upon which relief may be granted." Youngblood v. Higbee, Docket No. 33588 (Idaho 219-2008). Usually the Courts mean that there must be at least a short and plain
statement, however, the holding is equally applicable where the Complaint is 34 pages
long and attaches in excess of 30 exhibits. Such is especially the case here where the
Complaint includes references to third parties and their actions. (See 2

nd

Amended

Complaint, para. 89.G: "Plaintiff and all the Plaintiff's predecessor occupants and

owners relied upon the nondisclosures made by the Defendants in that they actually
took action to purchase property, construct a building and obtain a sewer
connection." (Emphasis Added)).
These predecessor owners and occupants are identified as Miskin Scraper Works,

OBJECTION TO MOTION TO p,MEND -

3

Inc., Waters Land and Cattle, LLC, CTR Development, LLC, J&LB Properties, Inc. and
CTR Management, LLC. See Second Amended Complaint, p. 8. These non-parties are
referred to fifty-seven (57) times in the Second Amended Complaint. The Second
Amended Complaint does not explain whether or not the Defendants are facing claims
from "predecessor occupants and owners" or if Printcraft is trying to claim damages for
those entities. If those entities intend to claim damages, they should be added as parties.
If they do not, their claims are completely irrelevant to this litigation and shouldn't be
included in the Second Amended Complaint. Idaho Courts have held that it is not an
abuse of discretion to deny a request to amend if the new claims proposed to be inserted
fail to state a valid claim. Black Canyon Racquetball Club, Inc., v. Idaho First Nat'l Bank,
N.A., 119 Idaho 171,175,804 P.2d 900, 904 (1991); Stonewall Surplus Lines v. Farmers
Ins. Co., 132 Idaho 318,325,971 P.2d 1142 (1998). No valid claim can be asserted on
behalf of "all of plaintiff's predecessor occupants and owners" who are not even parties to
this action. Plaintiff sets forth no fiduciary or agency basis or claim of assignment by
which Plaintiff, a month-to-month tenant pursuant to an oral lease, has any authority to
assert claims for these "predecessor owners and occupants."
Printcraft also continues to set forth three causes of action for constructive fraud,
that are virtually identical except for the information that was allegedly not disclosed.
Those three causes of action should be combined into one in order to make the Second
Amended Complaint approximate a "short and plain statement."
The Defendants respectfully request that the Court deny the Motion to Amend
because the Second Amended Complaint does not set forth a short and plain statement

OBJECTION TO MOTION TO Af'.1END
~j ~'~J ~
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of Printcraft's claims, and instead duplicates claims, and includes significant information
and alleges claims by entities that are not parties to this litigation.

CONCLUSION
Printcraft is not entitled to amend its complaint because the new claim based upon
the Third Party Beneficiary Agreement is futile and the Second Amended Complaint does
not contain a short and plain statement of the facts or the claims Printcraft is pursuing.
DATED this

Gd\'v- day of

~~

, 2008.

Daniel R. Beck
Fuller & Carr
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CERTIFICATE OF SERVICE
HEREBY CERTIFY that I served a true and correct copy of the following
described pleading or document on the attorney listed below on this
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OBJECTION TO MOTION TO AMEND

Document Served:
Attorney Served:
Jeffrey D. Brunson, Esq.
Michael D. Gaffney, Esq.
BEARD ST. CLAIR
2105 Coronado Street
Idaho Falls, 1083404
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_ _ Hand Delivery
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AnORNEY FOR DEFENDANT SUNNYSIDE PARK UTILITIES, INC.

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL
DISTRICT OF THE STATE OF IDAHO IN AND FOR
THE COUNTY OF BONNEVILLE
PRINTCRAFT PRESS, INC., an Idaho )
)
corporation,
)
Plaintiff,
)
)
)
v.
)
SUNNYSIDE UTILITIES, INC., an Idaho )
corporation,
SUNNYSIDE
PARK )
OWNERS ASSOCIATION, INC., an )
Idaho corporation, and SUNNYSIDE )
INDUSTRIAL AND PROFESSIONAL )
PARK, LLC, an Idaho limited liability )
company,
)
)
Defendants.
)

Case No. CV-06-7097

OBJECTION TO PLAINTIFF'S
MOTION TO STRIKE AFFIDAVIT
OF DOYLE BECK

COMES NOW, the Defendant, Sunnyside Park Utilities, Inc., ("Sunnyside Utilities")
through its counsel of record, Daniel R. Beck of Fuller & Carr, and submits this Objection
to Plaintiff's Motion to Strike Affidavit of Doyle Beck.
Sunnyside Utilities agrees that "The requirements of Rule 56(e) are not satisfied by
an affidavit that is conclusory, based on hearsay, and not supported by personal
knowledge." See Plaintiff's Memorandum in Support of Motion to Strike, pg. 2, citing State

OBJECTION TO PLAINTIFF'S MOTION TO STRIKE AFFIDIWIT OF DOYLE BECK-

V.

Shama Resources, Ltd. 127 Idaho 267,271,899 P.2d 977, 981 (1995). However, the

affidavit of Doyle Beck is based upon his personal knowledge and sets forth specific
facts, which he personally witnessed on December 10,2006, and specific costs that were
incurred by Sunnyside Utilities (Doyle Beck sets forth that he is an officer of Sunnyside
Utilities in para. 2 of the Affidavit). Rule 56 (e) does not require that each affidavit contain
every fact relating to a specific circumstance. The issue is what the affidavit states, not
what else could have been stated. There are no affidavits submitted in opposition to Mr.
Beck's affidavit.
The testimony set forth by Doyle Beck is admissible and should be considered in
support of the Motion for Summary Judgment.
DATED this

0.~

0

day of April, 2008.

Fuller & Carr

OBJECTION TO PLAINTIFF'S MOTION TO STRIKE AFFIDAVIT OF DOYLE BECK- 2
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CERTIFICATE OF SERVICE
HEREBY CERTIFY that I served a true and correct copy of the following
described pleading or document on the attorney listed below on this

~~

day of April,

2008:
Document Served:

OBJECTION TO PLAINTIFF'S MOTION
TO STRIKE AFFIDAVIT OF DOYLE BECK

Attorney Served:

Lance Schuster, Esq.
Michael D. Gaffney, Esq.
BEARD ST. CLAIR
2105 Coronado Street
Idaho Falls, 10 83404

_-.-- U.S. Mail
Facsimile
_ _ Hand Delivery
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FULLER & CARR
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL
DISTRICT OF THE STATE OF IDAHO IN AND FOR
THE COUNTY OF BONNEVILLE

PRINTCRAFT PRESS, INC., an Idaho )
corporation,
)

Case No. CV-06-7097

)

Plaintiff,
v.

)
)

ORDER TO ALLOW INSPECTION

)
)

SUNNYSIDE UTILITIES, INC., an Idaho )
corporation,
SUNNYSIDE
PARK )
OWNERS ASSOCIATION, INC., an)
Idaho corporation, and SUNNYSIDE)
INDUSTRIAL AND PROFESSIONAL)
PARK, LLC., an Idaho limited liability )
company,
)
)
Defendants.
)

CI

)

The above-entitled matter having come before the Court pursuant to the
Motion to Compel Inspection filed by the Defendant, Sunnyside Industrial and
Professional Park, LLC., and the Court having reviewed the Motion and the Plaintiff's
Objection to Motion, and the Court having received oral argument and being fully advised
in the premises, enters the following Order:
1.

IT IS HEREBY ORDERED that Printcraft Press, Inc., and CTR

Management, LLC., shall, not later than April 22, 2008, allow inspection of the entire

ORDER TO ALLOW INSPECTION

1

building, and every room therein, located at 3834 South Professional Way, Idaho Falls,
Idaho pursuant to the terms set forth in the Request to Permit Entry Upon Property
PUrsuant to IRCP 34(a)(2) directed to CTR Management, LLC., and dated November 21,
2007. Said inspection of the entire building shall be conducted within a period of not
more than two (2) hours and shall be conducted by Sunnyside Industrial and Professional
Park, LLC., so as not to be overly intrusive to the business operations of the tenants.
Printcraft and CTR Management shall designate the date and time for the inspection,
which may, if necessary, be conducted following the regular business hours of Printcraft
Press and the other tenants located in the building.
2.

IT IS FURTHER ORDERED that CTR Management shall make all good

faith efforts to contact its tenants and to obtain the tenants' authorization pursuant to
applicable lease agreements or otherwise for the conducting of such inspection. CTR
Management shall give prompt notice to Sunnyside in the event of objection by any
tenant. If any tenant refuses such inspection, Sunnyside shall proceed with an inspection
request by Subpoena issued to said refusing tenant, pursuant to IRCP 45.
DATED this

II

day of April, 2008 nunc pro tunc to April 8, 2008.

APPROVED AS TO FORM:

Lance J. Schuster, Esq.
Attorney for Printcraft Press, Inc.
and CTR Management, LLC.

ORDER TO ALLOW INSPECTION - 2

NOTICE OF ENTRY
I HEREBY CERTIFY that I served a true and correct copy of the following
described Order on the attorneys listed below on this

I(

day of

{t'tJ/~1
I

2008:
Document Served:

ORDER TO ALLOW INSPECTION

Attorney Served:
Mark R. Fuller, Esq.
FULLER & CARR
P.O. Box 50935
Idaho Falls, 1083405
Lance J. Schuster, Esq.
BEARD ST. CLAIR
2105 Coronado
Idaho Falls, 1083404

__v_' U.S. Mail
- - Facsimile

_ _ Hand Delivery

J

U.S. Mail
- - Facsimile
_ _ Hand Delivery

Clerk of the Court

ORDER TO ALLOW INSPECTION - 3
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Michael D. Gaffney, ISB No. 3558
Lance J. Schuster, ISB No. 5404
Jeffrey D. Brunson, ISB No. 6996
John M. A vondet, ISB No. 7438
BEARD ST. CLAIR GAFFNEY PA
2105 Coronado Street
Idaho Falls, Idaho 83404-7495
Telephone: (208) 523-5171
Facsimile: (208) 529-9732
Attorney for Plaintiff

DISTRICT COURT SEVENTH JUDICIAL DISTRICT
BONNEVILLE COUNTY IDAHO
PRINTCRAFT PRESS, INC. an Idaho
corporation,
Plaintiff/Counterdefendant,

Case No.: CV-06-7097

vs.
SUNNYSIDE PARK UTILITIES, INC., an
Idaho corporation, SUNNYSIDE PARK
OWNERS ASSOCIATION, INC., an
Idaho corporation, SUNNYSIDE
INDUSTRIAL AND PROFESSIONAL
PARK, LLC, an Idaho limited liability
company,

PLAINTIFF'S REPLY MEMORANDUM
IN SUPPORT OF ITS MOTION TO
AMEND

Defendants/Counterclaimants.

The plaintiff, Printcraft Press, Inc. (Printcraft), through counsel of record, Beard
St. Clair Gaffney PA, respectfully submits the following reply memorandum in support
of its Motion to Amend against Sunnyside Park Utilities, Inc. (Sunnyside).

ARGUMENT
I.

The Amendment to add Doyle Beck (Beck) and Kirk Woolf (Woolf)
should be allowed.
Plaintiffs Reply Memorandum in Support of its Motion to Amend

Page 1

The defendants do not object to Printcraft adding claims against Beck and Woolf.
The defendants' response brief does not even mention the additional fraud claims against
Beck and Woolf. This is not surprising. The law is clear that individuals are always
responsible for their own torts regardless of their corporate offices. Thus, the Court
should grant Printcraft's motion to add Beck and Woolfas defendants as a matter of
course.
The Court has already found issues of fact related to the fraud claims against the
defendants. The claims are valid claims and subject to determination by a jury. Since the
Court has found issues of fact as to fraud, the addition of Beck and Woolf, the individuals
committing the fraud, should be allowed as consistent with Idaho law.
II.

The Amendment is not futile.

Though this Court has previously found that SmIDyside was justified in
disconnecting Printcraft's sewer service, this Court has not passed on whether Sunnyside
was justified in severing Printcraft's water connection. That issue has never been before
the Court prior to Printcraft's motion to amend its complaint.
The Court has found that Printcraft is an intended beneficiary under the Third
Party Beneficiary Utility Agreement. Thus, Printcraft is entitled to both sewer and water.
By its present motion, Printcraft is not requesting that the Court reconsider its previous
decision concerning the sewer disconnection. Instead, Printcraft is seeking leave to assert
its claim for breach of its contractual right to water services under the Third Party
Beneficiary Agreement. The Court's previous ruling that SmIDyside was justified in
cutting of sewer services does not as a matter of law establish that Sunnyside was
justified in disconnecting Printcraft's water. The entire basis for the Court's previous
ruling regarding the sewer discom1ection centered on the Comi's finding that discharging
1"') , - ,

,bU

Plaintiff's Reply Memorandum in Support of its Motion to Amend

Page 2

water softener brine into the septic system was illegal. Sunnyside has presented the
Court with no facts that remotely suggest that Printcraft discharged water softener brine
into the water system and that it was the discharge of water softener brine that
precipitated the water disconnection. Smmyside has not presented any facts to the Court
that suggests a theory under which it was justified in severing the water cOlmection.
Regardless, that would be a substantive defense that is not appropriately decided by the
court on a Motion to Amend.
Additionally, Sunnyside argues that Printcraft's proposed Second Amended
Complaint does not mention the disconnection of water services. This was merely a
typographical oversight. Printcraft has submitted a corrected page that does refer to the
severance of the water service. Regardless, this argument by Sunnyside is a hyperteclmicallitigation tactic that has been specifically eschewed by Rule 15(a) and the Idaho
Appellate Courts. The entire purpose behind the rule is to effectuate substantial justice
and to resolve matters on their merits rather than on procedural teclmicalities. See Clark

v. Olsen, 110 Idaho 323, 715 P.2d 993 (1986). Sunnyside's argument is ultimately futile
because Printcraft could merely re-file this motion with a corrected page. Instead, the
Court should allow Printcraft to substitute the corrected page for purposes of the present
motion in order to avoid the mmecessary waste of judicial resources sought by
Stmnyside.
III.

The Second Amended Complaint makes claims upon which relief can
be granted.

Printcraft's proposed Second Amended Complaint alleges claims upon which
relief can be granted. Whether a proposed complaint alleges recognized claims is the
touchstone for the Court's inquiry on a Motion to Amend. Black Canyon Racquetball
1") c'·.;
'O.l
Club, Inc., v.ldaho First Nat'l Bank NA., 11~ Idaho 171, 175,804 P.2d 900, 904 (1991).
Plaintiff's Reply Memorandum in Support of its Motion to Amend

Page 3

Even if Sunnyside's attorneys disagree with the artful, or un-artful, composition of
Printcraft's pleading, that is insufficient to deny the motion to amend. Sunnyside's
argument in this regard is again the hyper-technical "form over substance" argument that
is contrary to the underlying purpose of liberally granting leave to amend complaints.

See Idaho R. Civ. P. I5(a) (2007); see also Wickstrom v. N. Idaho College, 111 Idaho
450,725 P.2d 155 (1986).
Interestingly, the Second Amended Complaint contains many of the same
allegations and descriptions of claims as outlined in the First Amended Complaint.
Sunnyside did not oppose the previous Motion to Amend or the contents of the First
Amended Complaint. (See Order re: Pending Motions, July 2,2007.) Sunnyside is
asking the Court to make a substantive judgment on the claims being made by Printcraft.
On a Motion to Amend, the Court's inquiry should not be into the substantive merits of
the case. Duffin v. Idaho Crop Improvement Ass 'n, 126 Idaho 1002, 1013, 895 P.2d
1195, 1206 (1995). Therefore, whether Sunnyside has defenses to the claims being
brought by Printcraft is not appropriately before the Court on a Motion to Amend. This
court has previously noted that the substantive issues are more properly resolved on a
Motion for Summary Judgment than on a Motion to Amend. (Mem. Dec. & Order 8.)
Printcraft's fraud claims are derived from the defendants' knowing and willing
failure to disclose the CCRs and the Third Party Beneficiary Utility Agreement. The
claims are also based on the defendants' failure to disclose the limits of the system, the
connections to the system, District Seven's limitation on additional connections to the
system, etc. These omissions go all of the way back to the original purchaser of the lot
where the Printcraft building was later constructed. The facts not disclosed are arguably
"so vital that if the mistake were mutual the contract would be voidable, and the party

782
Plaintiffs Reply Memorandum in Support of its Motion to Amend
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knowing the fact also knows that the other does not know it." Sowards v. Rathburn, 134
Idaho 702, 707, 8 P.3d 1245, 1250 (2000). Since all of the defendants failed to disclose
these critical facts to Printcraft, Printcraft could not have learned of the system's
limitations, the tenns of the CCRs and the Third Party Beneficiary Utility Agreement.
Beck and Woolfknew the system's limitations and the parameters of the CCRs and the
Third Party Beneficiary Utility Agreement and that Printcraft did not know, and could not
know, the information. The information should have been imparted to Printcraft.
However, the non-disclosure gives rise to a claim for fraud against Beck and Woolf
individually as well as against the other defendants. Regardless, any analysis of the
substantive merits of the claims would be inappropriate at this stage of the litigation and
the Court should focus on whether Printcraft has alleged proper claims under Idaho law.

CONCLUSION
As a result of the foregoing, this Court should grant Printcraft's Motion to
Amend.
DATED: April 11, 2008.
'---

Beard St. Clair Gaffuey PA
Attorneys for Plaintiff

"'j
I
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CERTIFICATE OF SERVICE
I certify I am a licensed attorney in the state of Idaho and on April 11, 2008, I
served a true and correct copy of the PLAINTIFF'S REPLY MEMORANDUM IN
SUPPORT OF ITS MOTION TO AMEND on the following by the method of delivery
designated below:
Mark Fuller
Fuller & Carr
PO Box 50935
Idaho Falls, ID 83405-0935
Fax: (208) 524-7167
BOlmeville County Courthouse
605 N. Capital A venue
Idaho Falls, ID 83402
Fax: (208) 529-1300

o U.S. Mail

~and-delivered

0

Facsimile

0

Facsimile

/

o U.S. Mail

tl

Hand-delivered
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Michael D. Gaffuey, ISB No. 3558
Lance J. Schuster, ISB No. 5404
Jeffrey D. Brunson, ISB No. 6996
John M. Avondet, ISB No. 7438
BEARD ST. CLAIR GAFFNEY PA
2105 Coronado Street
Idaho Falls, Idaho 83404-7495
Telephone: (208) 523-5171
Facsimile: (208) 529-9732
Attorney for Plaintiff

DISTRICT COURT SEVENTH JUDICIAL DISTRICT
BONNEVILLE COUNTY IDAHO
PRINTCRAFT PRESS, INC. an Idaho
corporation,
Plaintiff/Counterdefendant,

Case No.: CV-06-7097

vs.
SUNNYSIDE PARK UTILITIES, INC., an
Idaho corporation, SUNNYSIDE PARK
OWNERS ASSOCIATION, INC., an
Idaho corporation, SUNNYSIDE
INDUSTRIAL AND PROFESSIONAL
PARK, LLC, an Idaho limited liability
company,

AFFIDAVIT OF COUNSEL

Defendants/Counterclaimants.

STATE OF IDAHO
ss.
County of Bonneville

I, Jeffrey D. Brunson, being first duly sworn, on oath, state:
1. I am competent to testify and do so from personal knowledge.

Affidavit of Counsel

Page 1

2. I am an attorney with the firm Beard St. Clair Gaffney PA, counsel for the
plaintiff in the above captioned suit.
3, Attached as Exhibit A is page 22 ofthe Second Amended Complaint and Jury
Demand.

ubscribed and sworn to before me on April 11, 2008.

DblUlQtU ££11

Notary Public for Idaho
Residing at: \ZtX.
Commission expires. (j
SEAL

bUl0' \D
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CERTIFICATE OF SERVICE
I certify I am a licensed attorney in the state of Idaho and on April 11, 2008, I
served a true and correct copy of the AFFIDAVIT OF COlJNSEL on the following by the
method of delivery designated below:
Mark Fuller
Fuller & Carr
PO Box 50935
Idaho Falls, ID 83405-0935
Fax: (208) 524-7167
Bonneville County Courthouse
605 N. Capital Avenue
Idaho Falls, ID 83402
Fax: (208) 529-1300

o U.S. Mail

LdodeliVered

0

Facsimile

o U.S. Mail

~dodelivered

0

Facsimile
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77.

The Third Party Agreement and the Rules and Regulations run with the land.

78.

Printcraft is entitled to the protections contained in the Third Party Agreement and

the Rules and Regulations.
79.

Sunnyside breached the Third Party Agreement and the Rules and Regulations by

severing Printcraft' s water service.
80.

As a direct and proximate result of the breach of the agreement, Plaintiff has

suffered damages to be proven at trial, but in excess of$lO,OOO.
COUNT THREE: FAILURE TO DISCLOSE AND/OR MISREPRESENTATION
81.

Plaintiff hereby realleges and restates all the factual allegations set forth in

Paragraphs 1 through 80 and incorporates the same herein by reference as if set forth fully.
82.

All of the above named Defendants were aware that the District Seven Health Department

had only provided a pennit (Exhibit "A"), allowing "one to two buildings" to be connected to the Defendants'
septic sewer system. Additionally, all ofthe above named Defendants were aware that the District Seven Health
Dep31tment had specifically indicated in its April 15, 2002, letter (Exhibit "F") that no new sewer connections
were to be made to the existing sewer system.
83.

All the Defendants were under a duty to advise the Plaintiffand/or the Plaintiffs predecessor

occupants and owners ofthe prohibitions from the District Seven Health Dep31tment because neither the Plaintiff
nor the Plaintiffs predecessor occupants and owners would otherwise be aware ofthese prohibitions and none
would have a way to leanl ofthese prohibitions other than through a communication by the Defendants prior to
becoming occupants or owners ofthe premises in which the Plaintiffis currently located.
84.

Each and every one ofthe Defendants knew that the Plaintiff and all its predecessor occupants

and owners did not know about the prohibitions by the District Seven Health Dep31tment to the Defendants.

EXHIBIT
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

PRINTCRAFT PRESS, INC., an
Idaho corporation,
Plaintiff,
MINUTE ENTRY
Case No.
CV-06-7097

vs.
SUNNYSIDE UTILITIES, INC., an
Idaho corporation,
Defendant.

On the 15th day of April, 2008, Plaintiff's motion to amend
complaint, Plaintiff's motion to strike affidavit of Doyle Beck,
Defendant's motion for partial summary judgment came before the
Honorable Joel E. Tingey, District Judge, in open court at Idaho
Falls, Idaho.
Mr. Jack Fuller, Court Reporter, and Mrs. Marlene Southwick,
Deputy Court Clerk, were present.
Mr. Michael Gaffney and Mr. Jeff Brunson appeared on behalf
of the Plaintiff.
Mr. Mark Fuller and Mr. Dan Beck appeared on behalf of the
Defendant.
Mr. Fuller addressed the Court in opposition to the motion
to amend complaint.

Mr. Gaffney presented Plaintiff's motion to

amend complaint.
The Court will grant the motion as to Sunnyside Park
Utilities.

Mr. Gaffney will prepare a proposed order for the

Court's signature.
Mr. Brunson presented Plaintiff's motion to strike affidavit
of Doyle Beck.

Mr. Beck argued in opposition to the motion to

strike.
The Court will take the motion under advisement and issue an
opinion as soon as possible.
Mr. Beck presented Defendant's motion for partial summary
judgment as to the counterclaim.
The Court inquired regarding the correspondence between the
parties.
Mr. Beck responded and continued with his argument.
Mr. Brunson offered argument in opposition to the motion.
The Court referred counsel to the September 20
correspondence.
Mr. Brunson responded with interpretation and continued with
argument.
Mr. Beck offered rebuttal argument in support of the motion.
The Court inquired of Mr. Beck.
The Court took this matter under advisement and would issue
its opinion and decision.
Court was thus adjourned.

H:cv067097.16mo
041508AM5Tingey

CERTIFICATE OF SERVICE
I hereby certify that on the }

5

day of April, 2008, I

caused a true and correct copy of the foregoing document to
be delivered to the following:
RONALD LONGMORE

Deputy Court Clerk
Jeff Brunson
2105 Coronado Street
Idaho Falls, ID 83404-7495
Mark R. Fuller
Dan Beck
PO Box 50935
Idaho Falls, ID

83405
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IN THE DISTRICT COURT OF THE SEVENTH JU~IAlsrP+~TRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY O~ BoFmfHhf16E
PRINTCRAFT PRESS, INC., an Idaho
corporation,
Case No. CV-06-7097
Plaintiff,
v.

ORDER

SUNNYSIDE PARK UTILITIES, INC., an
Idaho corporation, SUNNYSIDE PARK
OWNERS ASSOCIATION, INC., an Idaho
corporation, and SUNNYSIDE INDUSTRIAL
& PROFESSIONAL PARK, L.L.C., an Idaho
limited liability company
Defendants,

THIS MATTER comes before the COUli on Plaintiff s Motion to Strike the
Aftidavit of Doyle Beck, which Affidavit was filed on March 14,2008 in support of
Defendant Sunnyside Park Utilities, Inc.' s motion for partial summary judgment on its
counterclaim. The Court having reviewed the record, and heard oral argument, and good
cause appearing therefore;
IT IS HEREBY ORDERED THAT said motion is granted in part and denied in
part. Specifically, the Court strikes paragraphs 3, 4, and 5 of said Affidavit on the basis
that reference to "processed waste" is vague and ambiguous. Plaintiff s motion as to the
remaining paragraphs is denied.

,/0, .
•

ORDER 1

',,' L·

Dated this

~day of April, 2008.

CERTIFICATE OF SERVICE

Jk

day of April, 2008, I did send a true and correct copy of
I hereby certify that on this
the foregoing document upon the parties listed below by mailing, with the correct postage
thereon; by causing the same to be placed in the respective courthouse mailbox; or by
causing the same to be hand-delivered.
Michael Gaffney
Lance Schuster
Beard S1. Clair Gaffney, McNamara Calder
2105 Coronado St.
Idaho Falls, ID 83404
Mark R. Fuller
Daniel R. Beck
Fuller & Carr
P.O. Box 50935
410 Memorial Drive, Suite 201
Idaho Falls, ID 83405-0935

RONALD LONGMORE
Clerk of the District COUli
Bonneville County, Idaho

BY_'1~ryW/~_'_ __
Deputy Clerk

ORDER 2

Michael D. Gaffney, ISB No. 3558
Lance J. Schuster, ISB No. 5404
Jeffrey D. Brunson, ISB No. 6996
Beard St. Clair Gaffney PA
2105 Coronado Street
Idaho Falls, Idaho 83404-7495
Telephone: (208) 523-5171
Facsimile: (208) 529-9732
Email: gaffney@beardstclair.com
lance@ beardstclair. com
jeff@ beardstclair. com
Attorneys for the Plaintiff

DISTRICT COURT SEVENTH JUDICIAL DISTRICT
BONNEVILLE COUNTY IDAHO
PRINTCRAFT PRESS, INC., an Idaho
corporation,
Plaintiff/Counterdefendant,

Case No.: CV-06-7097

vs.
SUNNYSIDE PARK UTILITIES, INC., an
Idaho corporation, SUNNYSIDE PARK
OWNERS ASSOCIA nON, INC., an
Idaho corporation, and SUNNYSIDE
INDUSTRIAL AND PROFESSIONAL
PARK, LLC, an Idaho limited liability
company, DOYLE BECK, an individual,
KIRK WOOLF, an individual.

SECOND AMENDED COMPLAINT
AND JURY DEMAND

Defendants/Counterclaimants.

The Plaintiff, Print craft Press, Inc. (Printcraft), through counsel of record, Beard St. Clair
Gaffney PA, complains and alleges against the defendants as follows:

o
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JURISDICTION AND VENUE
1.

This is an action arising out of certain disclosures which the above named

defendants failed 10 make to Printcraft and the subsequent removal of Printcraft's sewer
connection to the sewer system located in the Sunnyside Industrial and Professional Park
which is operated and maintained by the Defendant Sunnyside Park Utilities, Inc.
2.

The Plaintiff PRINTCRAFT PRESS, INC., (hereafter "Printcraft") is and was

at all times material herein an Idaho Corporation with its primary place of business in
Bonneville County, Idaho. Printcraft employs approximately forty employees and operates a
full color printing service.
3.

The Defendant SUNNYSIDE PARK UTILITIES, INC., (hereafter "Defendant

Sunnyside Park Utilities"), is and was at all time material herein an Idaho corporation with
its primary place of business in Bonneville County, Idaho.
4.

The Defendant SUNNYSIDE PARK OWNERS ASSOCIATION, INC.,

(hereafter "Defendant Sunnyside Park Owners "), is and was at all time material herein an
Idaho corporation with its primary place of business in Bonneville County, Idaho.
5.

The Defendant SUNNYSIDE INDUSTRIAL AND PROFESSIONAL PARK

LLC, (hereafter "Defendant Sunnyside Industrial and Professional Park"), is and was at all
time material herein an Idaho limited liability corporation, with its primary place of business
in Bonneville County, Idaho.
6.

Doyle Beck, at all relevant times, was an officer of Sunnyside Park Utilities, Inc.

and Sunnyside Park Owners Association, Inc. and a member of SmIDyside Industrial and
Professional Park, LLC.

Cr'
,-; ~econd Amended Complaint and Jury Demand

Page 2

7.

Kirk Woolf, at all relevant times, was an officer of Sunnyside Park Utilities, Inc.

and Sunnyside Park Owners Association, Inc. and a member of Sunnyside Industrial and
Professional Park, LLC.
8.

The dispute arises in Bonneville County, Idaho.

9.

Jurisdiction and venue are proper pursuant to Idaho Code §§ 5-514 and 5-404.

FACTS COMMON TO ALL COUNTS
10.

On or about August 15, 1996, SUNNYSIDE INDUSTRIAL AND

PROFESSIONAL PARK, LLC (SIPP), completed and filed with the District Seven Health
Department a septic permit for the installation of a septic system that would service one to two
buildings. The application for the septic permit included numerous pages describing the use
of the system and provided drawings and details of the location of the system and its expected use. A true
and con'ect copy of the District Seven Health Depm1ment's Septic Pelmit is attached hereto as Exhibit "A" m1d
is incorporated herein by reference as if set forth fully.
11.

The Defendm1t SUNNYSIDE PARK UTILITIES, INC., has indicated that a pmt of the

Oliginal septic pelmit included engineers' calculations regm'ding the capacity of the proposed septic t3l1k.
Copies of the engineers' calculations are not within the possession of the Plaintiff, but ba"ed upon its
lUlderstanding and belief that said calculations do exist, Plaintiff thereby alleges the same herein.
12.

On or about August 23, 1996, the District Seven Health Depmtment physically inspected the

septic system mld tm1k that was installed by the Defendant SUlmyside Industrial mld Professional Pm1c, LLC.
In its Septic System Inspection RepOlt, the District Seven Health Depm1ment included a drawing of the actual
system that was installed together with infomlation indicating that a 1,000 gallon tm1khad been installed rather
than the 750 gallon t3llk listed in the Oliginal application described more fully above. The Septic System
Inspection Report also indicates that the tm1k needed to be cleaned evelY three to five years. The inspector for

t,.; /'.
j

";
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the Distlict Seven Health Department appears to be an individual identified a" 1. A. Findlinson. A true and
con-ect copy of the Septic System hlspection RepOlt, dated August 23, 1996, is attached hereto as Exhibit "B"
and incOlporated herein by reference a~ if set forth fully.

13.

On or about August 4, 1999, the Defendant Sunnyside lndustJ.ial and Professional Park, LLC,

by and through its member, Kirk Woolf, executed a Development Agreement wherein it agreed with
Bonneville County that it would develop the tract of land described therein and would provide all street
improvement~

and utilities as were necessary to be completed within this subdivision in the interest of the

health, welfare, andlor safety of the inhabitant" of the COWlty. This Development Agreement wa~ recorded on
August 4, 1999 a~ Bonneville County Recorder's hlstlument No. 1003567. A tlue and com~ct copy of said
Development Agreement is attached hereto a" Exhibit "C" and incorporated herein by reference as if set fOlth
fully.
14.

A plat map was prepared by a swveyor, David E. Benton, for and in behalf of Slumyside

hldustlial and Professional Park, LLC, indicating the roads and the sewer lines complete with manhole
accesses on or about July 30, 1999. Pmsuant to all state and localmles, laws, regulations, and zorling
ordinanc~<;,

the above-d~<;Clibed plat received the proper acknowledgements from the COWlty, the swveyor

and all applicable p31ties on or about July 30, 1999. Said plat map was then recorded on August 4, 1999 a~
BOlmeville County Recorder's lnstlument No. 1003568. A true 311d con-ect copy of said plat map is attached
hereto a~ Exhibit "0" and incorporated herein by reference as set fOlth fully.

15.

To the b~<;t of Plaintiffs knowledge and belief, the sewer services contemplated 311d

evidenced by Exhibit~ "A" "B," "C" and "0," were in fact installed 311d immediately beg311 operating and
receiving sewer discharges from more than two buildings COllliected thereto in violation of the pen-nit which is
desClibed more fully above.

1'; '-. ,. ..;
I
!
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16.

On or about March 29, 2002, the Defendant SW111yside Park Utilities, Inc., was fonned by

Kirk Woolf and Doyle Beck. A true and cOlmet copy of the Articlec;; of Incorporation, evidencing the
fonnation and creation of SW111yside Park Utilities, Inc., are attached hereto as Exhibit "E" and incolporated
herein by reference as if set forth fully.
17.

Additionally, on March 29,2002, a meeting was held by and between Kirk Woolf and Doyle

Beck on behalf of SW111yside Industrial and Professional Park, LLC, Benton Engineering, representatives from
the Department of Envir0l1111ental Quality. and reprec;;entatives of the District Seven Health Department
concerning a proposal made by Sunnyside Industrial and Professional Park, LLC, to expand
the original septic sewer system which was then operating with more connections than that
which was approved in the original septic permit within the Sunnyside Professional and
Industrial Park.

18.

The proposed expansion was requested by Mr. Woolf and Mr. Beck on behalf

of Sunnyside Industrial and Professional Park, LLC. During this meeting, several items were
discussed between these parties concerning the current status of the septic system as it existed
on that date.
19.

Following the meeting, on April 15,2002, the District Seven Health

Department provided a written letter to Kirk Woolf on behalf the Defendant Sunnyside
Industrial and Professional Park, LLC, memorializing the meeting held on March 29, 2002,
and setting forth the position of the District Seven Health Department. Specifically in this
letter under paragraph six, the District Seven Health Department stated as follows:
No new connections will be allowed on the current sewer collection system
until a large soil absorption, that replaces the current septic system, is approved
and operating.
The District Seven Health Department then stated in paragraph eight, that Bonneville
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County would be informed that the current septic system connected to the sewer collection
system is not adequate for any further connections. Then in paragraph seven, the District
Seven Health Department specifically provided some alternatives to the Defendant
Sunnyside Industrial and Professional Park, LLC, which would allow a new property owner
to begin construction only if the new property owner would be installing their own
individual septic system. A true and correct copy of the April 15,2002, letter from District
Seven Health Department to Kirk Woolf and the Defendant Sunnyside Industrial and
Professional Park, LLC, is attached hereto as Exhibit "F" and is incorporated herein by reference a-; if
set forth fully.
18.

On or about Aplil 16, 2002, the Defendant Slmnyside Park Utilities, Inc., entered into an

agreement with the Defendant Swmyside Park Owners Association, Inc., for the providing of water and
sewer services to the subdivision identified in the plat map, which is attached hereto as Exhibit "D." The name
of this agreement is "Third Pmty Beneficim), Utility Agreement."
19.

Plmmant to the tenTh" m1d conditions of this Third Pmty Beneficim), Utility Agreement, the

Defendm1t Swmyside Pmx Utilities, Inc" is obligated to provide at all times for each building sewage service
adequate for safe and sanitary collection m1d disposal of all sewage from said buildings in compliance with all
applicable State laws m1d regulations and specifically, in compliance with the 1972 Federal Water Pollution
Control Act Amendments of the U.S. Environmental Protection Agency. The agreement [wilier obligates the
Defendm1t Swmyside Park Utilities, Inc., to make at it" sole cost and expense any adjustment, repair,
installation, or improvement to its facilities that shall be necessal)', required or recommended by the State Bomu
of He.:'1lth to bring the operation of the sewer system to meet any applicable regulations or recommendations.
20.

The Third Party Beneficial)' Utility Agreement specifically identifies those third pmties who

m'e the beneficimies of said agreement and identifies them to be any present or future owner or occupant of
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any or all of the propeltie<;, buildings, and other improvements that are then or thereafter will be selved by the
sewer systems operated and maintained by the Defendant SUlmyside Park Utilitie<;, Inc.
21.

The Third Palty Beneficial), Utility Agreement then attempts to place obligations upon any

and all third-palty beneficial), recipients. Specifically, the Third Palty Beneficial), Utility Agreement
indicates that Sunnyside Park Utilities, Inc. would have the right to establish rules and
regulations for the sewer services it would provide. However, the language of the
Agreement itself specifically states that none of the rules and regulations established by the
Defendant Sunnyside Park Utilities, Inc., could be unreasonable, nor would they displace
any applicable regulation or law, nor would the rules abrogate any provision of the
Agreement itself.
22.

In order to bind all present and future owners and occupants receiving sewer

services from the Defendant Sunnyside Park Utilities, Inc., the Agreement contains specific
language in several places indicating that the Third Party Beneficiary Utility Agreement
would be recorded so as to put all persons on notice that any properties receiving sewer
services would be subject to the terms of the Agreement and that the terms of the Agreement
would become and would be classified as covenants, reservations, restrictions, or conditions,
which would be imposed upon and would run with the land. A true and correct copy of the
unrecorded Third Party Beneficiary Utility Agreement, dated April 16, 2002, is attached
hereto as Exhibit "G" and is incorporated by reference as if set forth fully.
23.

At no time did the parties to the Agreement, which are the Defendants

Sunnyside Park Utilities, Inc., and Sunnyside Park Owners Association, Inc., ever take any
steps to actually record the Third Party Beneficiary Utility Agreement.
24.

The preceding owners and occupants of the property currently occupied by

l..

d
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Plaintiff from the creation of the lot as an individual property to the present are as follows:
(A)

The property now known as Block 1, Lot 5 of the Sunnyside Industrial and

Professional Park (as identified on Exhibit "D") was originally owned by the Defendant
Sunnyside Industrial and Professional Park, LLC. On December 23, 1999, the Defendant
Sunnyside Industrial and Professional Park, LLC, transferred the property by Warranty Deed
to Miskin Scraper Works, Inc. Said Warranty Deed was recorded on December, 29, 1999, as
Bonneville County Recorder's Instrument No. 1013890.
(B)

On or about March 26, 2004, Miskin Scraper Works, Inc., transferred said

property by Corporation Warranty Deed to Waters Land and Cattle, LLC. Said Corporation
Warranty Deed was recorded on April 9, 2004, as Bonneville County Recorder's Instrument
No. 1148668.
(C)

On or about August 18,2005, Waters Land and Cattle, LLC., transferred the

property to CTR Development, LLC, by Quitclaim Deed. Said Quitclaim Deed was recorded
on September 6,2005, as Bonneville County Recorder's Instrument No. 1198255.
(D)

On or about January 23, 2006, CTR Development, LLC, transferred the

property to J&LB Properties, Inc., by Grant Deed. Said Grant Deed was recorded on January
24,2006, as Bonneville County Recorder's Instrument No. 1213031.
25.

J &LB Properties, Inc., is the current owner of the property of which Plaintiff

is the occupant. True and correct copies of the above described Warranty Deed, Corporation
Warranty Deed, Quitclaim Deed and Grant Deed are attached hereto collectively as Exhibit
"H" and are incorporated herein by reference as if set forth fully.
26.

On or about September 12, 2005, Plaintiff's preceding occupant, CTR

Development, LLC, paid to the Defendant Sunnyside Park Utilities, Inc., the sewer
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connection fee in the sum of $1,800.00 by and through a payment of Check No. 5896. The
Defendant Sunnyside Park Utilities, Inc. accepted this payment and provided or allowed the
sewer connection to be made to the building that is currently occupied by the Plaintiff upon
Block L Lot 5. A true and correct copy of Check No. 5896 evidencing the payment made by
CTR Development, LLC, to the Defendant Swmyside Park Utilitie..", Inc., is attached hereto a" Exhibit" I"
and incorporated herein by reference a<; if set forth fully.
27.

On or about January 23, 2006, the owner of the propelty, who is identified as J&LB

Propelties, Inc., entered into an Wlltten Lease Agreement with CTR Management, LLC, with regard to
leasing the premise.." known a" Block 1, Lot 5. Thereafter, CTR Management, LLC entered into an oral sublea'ie agreement with the Plaintiff, wherein the Plaintiff agreed to lea'ie the premises from cm Management,
LLC. A tme and conect copy of the January 23, 2006, Lea"e Agreement is attached hereto as Exhibit "J" and
is incOlporated herein by reference as if set fOlth fully.
28.

Around the time period wherein the building that is now occupied by the Plaintiff was being

cOl1stmcted, the Defendant" Sunnyside Pmk Utilities, Inc., and/or Swmyside Indusuial m1d Professional Park,
LLC. and/or the Defendant SW1I1yside Pmk Owner's Association, Inc., and the officers m1d/or directors of
these entitie..'i specifically reque..'ited from the Plaintiff copies of drawings or proposed drawings conceming the
building which would be built and located on the premises and which would be the location of the Plaintiffs
printing busll1e.."s. h1 re.."ponse to tlus request, the Plaintiff provided clrawll1gs to the Defendants and its officers
m1(1/or directors.
29.

At tl1is time, despite knowing about the linutation that existed to the sewer system, there

were no disclosure..'i finn any of tl1e Defendants or their officers and/or directors providing notice of any type
or kind to the Plaintiff conceming District Seven's prohibitions as contallled III the pemut (Exhibit "A") or the
AplillS, 2002, letter (Exhibit "F") regardlllg sewer connections to be made to the existing sewer system.
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30.

At no time did the any of the Defendants or their officers ancllor directors ever infol1n the

Plaintiff of the limited size of it'> sewer system or of any of the lUles, agreements, limitations, conditions,
restrictions or reservations the Defendants claim existed with regard to the sewer system.
Further, never at anytime did any of the Defendants or their officers and/or directors ever
inform the Plaintiff of the actual size of the system, which consisted at that time of one septic
tank in the size of 1,000 gallons which had a daily capacity of only 500 gallons per day.
Moreover, never at anytime did any of the Defendants or any of their officers and/or
directors ever provide a copy of the Third Party Utility Agreement or any rules or
regulations associated therewith to the Plaintiff, nor did any of the Defendants or their officers
and/or ever indicate to Plaintiff that these documents existed.
31.

Attached hereto as Exhibit "K" is a copy of three pages of the multipage

document the Plaintiff provided to the Defendants of the drawings of the proposed building
that would be built upon the premises known as Block 1, lot 5. Plaintiff provided to
Defendants a fourth page with these drawings showing the floor plan or layout of the second
floor of the building. However, neither Plaintiff nor Defendants are able to locate the fourth
page. For this reason, Plaintiff believes that a fourth page does exist but is unable to provide a
copy of the same at this time. The three-page document is attached hereto as Exhibit "K" and
incorporated herein by reference as if set forth fully.
32.

On or after January 23, 2006, the Plaintiff began occupying the premises and

operating its printing business.
33.

In June of 2006, despite the prohibitions provided in writing by the District

Seven Health Department to the Defendants there were approximately 10 or 11 sewer
connections to the sewer system operated by the Defendant Sunnyside Park Utilities, Inc.
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One of these sewer connections was the Plaintiff, which connection would have been made as
indicated above on or around September of 2005.
34.

On or around early Jlme 2006, the septic sewer system operated by the Defendant SW1l1yside

Park Utilitiec<;, Inc., failed and the officers of the Defendant Slll1l1yside Park Utilities, Inc., rep01ted the failure to
District Seven Health Depmtment. An onsite invec<;tigation was immediately conducted by members of the
District Seven Health Department.
35.

On JlU1e 28, 2006, the District Seven Health Depmtment sent a letter to Kirk Woolf of the

Defendant Sunnyside Industrial m1d Profec<;sional Pmk, LLC, mem01ializing the aru10Wlced failure mld the
invec<;tigation. A true and COlTeet copy of the June 28,2006, letter fium the District Seven Health Depmtment to
the Defendants is attached hereto as Exhibit "L" and is inc01porated herein by reference as if set f01th fully.
36.

On or about July 6,2006, the Defendmlt SlU1nyside Park Utilitiec<;, Inc., sent to the District

Seven Health Depmtment a reply letter acknowledging receipt of the JlU1e 28, 2006 letter. In this letter the
DefendaIlt Slmnyside Pm'k Utilities, Inc. indicated that it was their intent to avoid installing a large sewer
abs01ption system. Rather, the Defendmlt SW1l1yside Pmk Utilities, h1C., indicated that they intended to simply
expand their system such that it would hmldle flows under 2500 gallons per day. A true and conect copy of the
July 6,2006, letter is attached hereto as Exhibit "M" and incorporated herein by reference as if set f01th fully.
37.

On or about JlU1e 29,2006, the Defendant SW1l1yside hldustrial mld Professional Pmk, LLC,

obtained an additional septic pennit for the installation of ml additional 1,000 gallon tank to the CUlTent septic
system owned and operated by the Defendants. The Septic Pennit specifically indicatec<; that the installation of
the additional tank wa<;; to provide a tempormy system which would be abandoned when the pennanent system
was approved and completed. Upon infonnation and belief, Plaintiff indicates that a pmt of the septic pemlit
application would have included engineers' calculations m1d dOClU11entation with regard to the ec<;;timated flows
and the capacity of the system with the additional tank. Attached hereto as Exhibit" N" is a true

~
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and correct copy of portions of the septic permit which do not include the engineers' calculations
and records. Plaintiff does not yet have access to the engineers' calculations and repOlts as they
apply to this septic permit application. Until such time as Plaintiff can include the engineers'
calculations and report, Plaintiff will incorporate into this Complaint Exhibit" N" as if set forth
fully.
38.

On or about July 2,2006, representatives from the District Seven Health

DepaItment physically inspected the installation of the expansion and repairs of the septic system
which were conducted and completed by the Defendant Sunnyside Park Utilities, Inc., and the
Defendant Sunnyside Industrial and Professional Park, LLC. A true and correct copy of the
Septic System Inspection Report is attached hereto as Exhibit" 0" and is incorporated herein by
reference as if set forth fully.
39.

On or about July 20,2006, Kirk Woolf on behalf of the Defendants Sunnyside

Industrial and Professional Park, LLC and the Defendant Sunnyside Park Utilities, Inc., received a
letter from the District Seven Health Department. This letter acknowledges receipt of Mr. Beck's
letter of July 6,2006, and also acknowledges the temporary expansion of the existing septic
system, which was inspected and approved on July 2, 2006. The letter further goes on to restate
the fact that the additional installation was temporary and to inform the Defendants that a
permanent solution for the subdivision's central sewer system had to be proposed by them
immediately to the District Seven Health DepaItment for approval. A true and correct copy of the
July 20,2006, letter is attached hereto as Exhibit" P" and is incorporated herein by reference as if
set forth fully.
40.

On or about August 23, 2006, Doyle Beck on behalf of the Defendant Sunnyside

Industrial and Professional Park, LLC aI1d the Defendant Smmyside Park Utilities,. Inc., provided a
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letter to Greg Crockett, the attol11ey for the District Seven Health Department. In this letter, the
Defendants admit that the original system was designed to handle sewage only in the amount of 500
gallons per day. This letter further admits that as early as March of 2002, the sewer capacity was
reaching 300 to 400 gallons per day, and that as a result of this, the Defendants sought pennission
from the District Seven Health Department to expand the original system at that time. The letter
fUlther acknowledges that the expansion sought at that time was denied by the District Seven Health
Depmtment. According to the letter, the Defendm1ts submitted drawings from their engineers for some
other altel11atives in cming the problem that existed with regard to the limited capacity of the existing
sewer system controlled and maintained by the Defendants. The letter alleges that the District Seven
Health Depmtment denied their request to expand and refused to act on m1y of the proposed
altematives. According to Nir. Beck, the denial by the District Seven Health Depmtment resulted in
the failme of the sewer system which OCCUlTed in June 2006. A tme and COlTect copy of the August
23, 2006, letter from the Defendants to the District Seven's attomey, Greg Crockett, is attached
hereto as Exhibit "Q" and is incorporated herein by reference as is set forth fully.
41.

On September 13,2006, Greg Crockett responded to Mr. Beck's previous letter and

other communications that had occlllTed regarding the issues set fOlth therein. In this letter, Mr.
Crockett reminds the Defendants that the District Seven Health Depmtment was very specific as to
the requirements the Defendants would have to meet concel11ing the sewer system that existed within
the development which were specifically set out in their AprillS, 2002 letter, (Exhibit "F").
Additionally, Mr. Crockett also refelTed the Defendants to the original pennit that was issued on
August 15, 1996, which indicated specifically that that septic system would be de<;igned for "one or
two buildings only." A tme and conect copy of Mr. Crockett's September 13, 2006, letter is a11A1ched hereto as
Exhibit "R" m1d is incorporated herein by reference as if set fOlth fully.

q r r.
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42.

On or about September 6, 2006, the Defendants by and through Doyle Beck, sent to the

Plaintiff a letter. In this letter, the Defendants list a number of chemicals used in Plaintiffs printing process, the
infOlmation of which was provided to the Defendants by the Plaintiff. hl this September 6, 2006 letter, the
Defendantr.; for the fIrst time attempt to put the Plaintiff on notice that their intention was to only accept human
waste and not handle any other types of discharges into the sewer system. The Defendants then blame the
failme of the septic system to the discharges being made by the Plaintiff. The Defendants then state that they
will not accept any waste other than human waste into their sewer facility. Finally, the Defendants state that
had they known of the Plaintiffs' intention they would have advised them plior to their constmction of their
building. TIle Plaintiffs received this letter and were completely llilaware of any of the plior colTespondence,
issues or demands that had existed and had been made by the District Seven Health Department to the
Defendants. A true and con·ect copy of the September 6,2006, letter is attached hereto as Exhibit "S" and is
incOlporated herein by reference a.;; if set forth fully.
43.

On or about September 18, 2006, the Plaintiffs requested from the Defendants any and all

docwnent.;;, contracts, agreements, or the like having to do with the sewer utility services the Defendant.;; were
providing to the PIintcraft and for which the Plaintiff had made payment.
44.

On or about September 20, 2006, the Defendants by and through Doyle Beck sent a letter to

the Plaintiff enclosing a copy of the TI1ird Palty Beneficial), Utility Agreement and the SW1l1yside Utilities'
Rules and Regulations. According to the letter, Mr. Beck indicates that these were all the documents that
he had so far and that he was continuing to look for additional documents. At the time of the
receipt of these documents, this was the first time the Plaintiff had ever seen or been aware of the
existence of the Third Party Beneficiary Utility Agreement or the SUllilyside Utilities' Rules and
Regulations upon which the Defendants rely. A true and correct copy of the September 20,
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2006, letter is attached hereto as Exhibit" T" and is incorporated herein by reference as if set
fOlth fully.
45.

On or about September 25,2006, the Defendants and the Plaintiff met at the

Plaintiffs premises to discuss the issues that had arisen and to attempt to resolve those issues.
During the course of this meeting, the Plaintiff took the Defendants and their counsel around the
premises and showed them each and every process, operation and station located within the
premises. The Plaintiff was specific in showing, the discharges that existed and the sources of
those discharges. Several suggestions were made by the Defendants with regard to either
eliminating those discharges or changing the location of those discharges. In the course of these
discussions and the inspection which took place, the Plaintiff agreed to make alTangements to
collect and dispose of what the Defendants classified as "processed waste" based upon the
recommendations made by the Defendants. On or about September 26,2006, Plaintiffs counsel
memorialized the understanding from the meeting in a letter directed to the Defendants counsel. A
true and correct copy of the September 26, 2006, letter is attached hereto as Exhibit" U" and is
incorporated herein by reference as if set f01ih fully.
46.

Early in October 2006, after the Plaintiff had made the changes suggested by the

Defendants, Kirk Woolf, the president of both the Defendant Sunnyside Industrial and
Professional Park, LLC, and the Defendant Sunnyside Park Utilities, Inc., again met with the
Plaintiff on its premises. They went through the building and inspected the changes and
alterations made by the Plaintiff pursuant to the recommendations from the earlier meeting. At tlns meeting,
after iIl<;pecting the changes, Mr. Woolf approved the changes wruch had been made. The only concem tllat
Mr. Woolf raised at tlns meeting was with regard to the rinsing of trays wruch held ink that was used in the
Flexo plinting press area. The Plaintiff explained to Mr. Woolf that the inks ll"ed in the process that were
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linsed from the trays were aqueous in nature and not hannful. Mr. Woolf approved the alterations and
changes that he had inspected and then left the building.
47.

On October 2,2006, the District Seven Health Department sent a letter to Mr. Beck

responding to his previous letters with regard to the septic system. In this letter, the Dishict Seven Health
Department notified the Defendants that by connecting a third connection to dle sewer system, when the
Oliginal pemllt (Exhibit "A") prohibited more than 2 cormections, the Defendants had specifically violated
IDAPA Regulation 58.01.03.004.04 with regard to increased flows into an existing system. E"sentially, dle
Dishict Seven Health Department indicated that Defendant" were not to have made any additional connections
to the sewer system. and dlat in doing so, they had violated the pelmit that had been issued and applicable
IDAPA regulations. A true and conect copy of the October 2, 2006 letter is attached hereto as Exhibit "V"
and incorporated herein by reference as if set forth fully.
48.

On or about October 5, 2006, the District Seven Health Department sent another letter to Mr.

Beck of the Defendarlt" Surmyside Industrial and Professional Par"k, LLC and Surmyside Park Utilities, hlC. In
tllls letter tlle District Seven Health Department specifically stated that the system was designed to accept black
wa<;te and wa<;te water, but that it failed to do so, and that tllls failure qualified as a failure urlder tlle IDAPA
regulations. A true arld corTect copy of the October 5, 2006 letter hum the District Health Department is
attached hereto a<; Exhibit "W" arld is incorporated herein by reference as if set forth fully.
49.

A dispute arose between, the District Seven Health Department and the Defendants. This

dispute involved many issues related to the septic sewer system to wlllch Plaintiff was connected. On or about
November 21,2006, the District Seven Health Department issued a Corrected Notice of Intent to Reimpose
Sarlitary Res;trictions to Kirk Woolf and Doyle Beck for and on behalf of the Defendarlts Surmyside hldustrial
and Professional Par"k, LLC and Surmyside Park Utilities, mc. This Conected Notice indicated that iliese
Defendarlt<; were prolllbited hum further developing the propelty or making any additional charlges or
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connection';; to the septic system as it existed and made reference to the Defendants' right to appeal this
decision. A tme and COITect copy of the Con-ected Notice of Intent to Reimpose Sanitary Reshictions, dated
November 21, 2006, is attached hereto as Exhibit "X" and incorporated herein by reference as if set f011h
fully.

50.

On or about November 28, 2006, the Dishict Seven Health Department issued the Dishict

Director's Decision with regard to a hearing requested by the Defendarlts conceming the reimposition of
sarlitaIy restIictions. 1n its decision, the Dishict Director affIrmed the reimposition of the sanitary restIictions.
A true arld correct copy of the November 28, 2006, DistIict Director's Decision is attached hereto as Exhibit
" Y" and is inc01porated herein by reference as if set f01th fully.

51.

On December 11, 2006, the Defendant~ sent a demand letter to the Plaintiff alleging that the

Plaintiff was in multiple violations of the Defendants' own rules and regulations and specifIcally setting a
deadline in which they demanded the Plaintiff comply or that the Plaintiffs sewer service would be severed.
A hue arld COITect copy of the December 11, 2006 letter is attached hereto as Exhibit "Z" arld incoIporated
herein by reference as if set fOIth fully.

52.

On or about December 12,2006, the Plaintiff responded to the Defendarlt~' December 11,

2006 letter. The Plaintiff advised the Defendants about Mr. Woolfs irl'lpection which OCCUlTed after the
meeting arld indicated that Mr. Woolf had personally come onto the premises and wimessed the remedial
actions that had been taken by Printcraft Press. The letter fUIther indicates that the Plaintiff was awar-e of the
November 2006 reimposition of sarutmy reshictions by the DistIict Seven Health Department and
complained that the only reason the Defendants had issued the letter was with regar'd to the pressures and
actions taken by the DistIict Seven Health Depmtment. A tIue and con-ect copy of Plaintiffs December 12.

2006 is attached hereto a<; Exhibit "AA" arld is inc01porated herein by refeI-ence a'l if set f01th fully.
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53.

On or about December 13, 2006, the Defendants responded to the Plaintiffs December 12,

2006 letter. hl their December 13, 2006 letter, the Defendants stated that they believed that Plaintiff was in
violation of specific IDAPA regulations including excessive flows in violation of the exact same IDAPA
regulation the Dishict Seven Health Deprutment had previously indicated to the Defendants that the
Defendrulls were in violation of by making additional connections to the sewer at a time when the Defendants
were prohibited ii-om doing so. Additionally, in their December 13, 2006 letter, the Defendrults indicate that
they were prepaIing to sever the sewer connection to the Plaintiffs premises, ruld that they intended to charge
any ruld all cost associated therewith to the Plaintiff. ill e.;;sence, in their December 13, 2006, letter, the
DefendaIlts blame the Plaintiff for each and every problem they were having with regard to their own
de.;;igned and installed septic sewer system. A hue aIld correct copy of the December 13, 2006, letter is
attached hereto as Exhibit "BB" aIld is incorporated herein by reference a.;; if set forth fully.

54.

On or about December 15,2006, the Defendants severed the sewer connection to the

Plaintiff. The Plaintiff wa.;; then forced to immediately provide emergency temporaI), facilities by way of
Port-A-Potties to it.;; employees and also all emergency 1,000 gallon tank wa') placed in the front of Plaintiffs
business together with a pump and a pipe system in order to collect the sewage discharges from the Plaintiffs
premise'). 111is temporaI)' tank is still in use at the time of the fIling of this First Amended Complaint and has
to be emptied approximately evel), day aIld a half at a cost of approximately $210.00 for each time
occulTence.

55.

According to document') the Plaintiff obtained from the DefendaIlt'), the Defendmlts' sewer

system capacity from 1996 when it wa.;; fIrst created aIld installed through June of 2006 wa" in the maximum
anlount of 500 gallons per day. These documents also indicate that the Defendant')' sewer system capacity after
JWle 2006 wa') in the total capacity of 2,000 gallons per day. A hue and con'ect copy of documentation
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Plaintiff received from Defendant that evidences these capacitie.;; for the sewer system are attached hereto a.;;
Exhibit "CC" and incorporated herein by reference as if set fOlth fully.
56.

Additionally, according to documentation Plaintiffs received from the Defendant" wherein

the Defendants record sewer discharge measurements begiImiug FebIuary 6, 2007, and running through a
peliod of time of May 16, 2007, which covers the time peIiod after the Defendants had severed the sewer
connection to the Plaintiff, indicate" that the average total sewage discharge into the Defendant.;;' sewage
system is in the average amount of approximately 370 gallons per day. A true and COlTect copy of the
Defendant,,' calculations and me.:1surements are attached hereto as Exhibit "DO" and incorporated herein by
reference a" if set forth fully.
57.

These documents which were provided to the Plaintiff by the Defendant" evidence the

ability of the Defendants to receive the sewer discharges from the Plaintiff. The
Plaintiff has demanded that the Defendant" reconnect them to the sewer system, and yet the
Defendant" have failed and refused, and continue to fail and to refuse to do so.
58.

TIle Plaintiffha" been forced to retain the services of the Racine, Olson, Nye, Budge, &

Bailey, ChaItered fum has obligated it"elf to the payment of all attomeys fee" aIld costs associated with this
action. PmSUaIlt to Idaho Code §§ 12-120 and/or 121, ldal10 Rule of Civil Procedure Rule 54 and/or
othelwise applicable law, the Plaintiff is entitled to recover all of its attomey's fee" aIld costs for bIinging these
actions against the DefendaIlts.

COUNT ONE: BREACH OF CONTRACT RE: SE\VERIWATER
59.

Plaintiff hereby real leges and restates all the factual allegations set forth in Paragraphs 1

tlu"Ough 58 and incOlporates the sanle herein by reference a" if set fOlth fully.
60.

On or about Aplil 16, 2002, the Defendant Sunnyside PaI'k Utilities, hlC., aIld the Defendant

Sunnyside Park Owners Association, hlC., entered into a TIllrd PaIty Beneficiary Utility Agreement.
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61.

The purpose of the Third Patty Beneficiary Utility Agreement was to provide, among other

things, sewage service to specifically natned third-patty beneficiaties, which include owners or occupants of
any premise or building receiving sewer selvice from the above-natned Defendants.
62.

By the tenns and conditions of the Third Patty Beneficiary Utility Agreement, Plaintiff as atl

OCCUPatlt of a building to which the Defendants were providing sewage selvices, qualifies a" an identifiable
third-patty beneficiat)' to this Agreement.
63.

A" a third-patty beneficiat)', the Plaintiff is entitled to all of the benefits atld selvices set forth

atld desaibed specifically in tlle Third Party Beneficiary Utility Agreement.
64.

The Third Patty Beneficiary Utility Agreement alleges to set fOlth obligations atld

requirements that would be imposed upon any patty considered a third-party beneficiat)'. The imposition of
tllese obligations upon third-patty beneficiaties is specifically declat'ed in the Third Party Beneficiat), Utility
Agreement to occur when the above-named Defendatlt<; record the Third Patty Beneficiat)' Utility Agreement
atld thereby cause that Agreement to become coVenatlt<;, conditions, restlictions atld reselvations that at'e
imposed on atld which lUn with the latld and for which atly owner or occupant would have either actual or
constlllctive notice of prior to purchasing propeity subject to said Agreement.
65.

The above-natned Defendatlts failed to record the Third Party Beneficiat)' Utility Agreement

a'> required by the tenns and condition,> of the Agreement. Despite this failure to record the Third Patty
Beneficiary Utility Agreement, the Defendants did act to provide sewer selvices to the Plaintiff as atlOCCUpatlt
of the Sunnyside Industlial and Professional Park.
66.

By failing to properly record the Third Party Beneficiaty Utility Agreement, Plaintiff had

neither actual nor constluctive notice of the obligations imposed thereby upon any beneficiat)' to the
Agreement. For this reason the obligations set fOlth in the Third Patty Beneficiary Utility Agreement are not
applicable to atld are not enforceable against the Plaintiff. Plaintiff never had an OPPOlturllty to VOlWltatily
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assent to these obligations.
67.

However, by entering into the Agreement and by providing sewer services under the

Agreement, the Third Party Beneficiary Utility Agreement becomes a true third party beneficiary agreement
upon which the Plaintiff: as a beneficiary, may rely and enforce in order to receive the services specified and
descIibed therein.
68.

On or about December 15, 2006, the Defendar1ts severed ar1d disconnected the sewer fTOm

the Plaintiffs premises ar1d noom that day on refused to provide sewer services to the Plaintiff as required by
the telm.;; ar1d conditions of Third Party Beneficiary Utility Agreement.
69.

TI1e Defendar1ts in disconnecting the Plaintiff num the sewer system aroe in breach of the

telm.;; ar1d conditions of the Third Party Beneficiary Utility Agreement, and therefore, aroe in breach to the
Plaintiff for these services.
70o

By its own tenns and conditions, the Third Party Beneficiary Utility Agreement provides the

ability to the Plaintiff to enforce the telms ar1d conditions of the TI1ird Party Beneficiary Utility Agreement
against the Defendar1ts by suit in this Court.
71.

The Plaintiffhas demar1ded that the Defendant" recOlmect the sewer connection to the

Plaintiffs premises.
72.

The Defendants have refused ar1d continue to refuse to reconnect the Plaintiff to the sewer

system ancllor to provide sewer services to the Plaintiff
73.

As a result of the Defendants breach of the Third Party Beneficiary Utility Agreement, the

Plaintiff has been damaged by being forced to obtain alternative somces for it.;; sewer connection in an amount
exceeding the sum of $10,000.00, which arnount will be proved at trial.
74.

Plaintiff has retained the services of Beard st. Clair Gaffney PA, to repre<;ent it in this matter,

ar1d Plaintiff is entitled to recover all of its applicable attorneys fees ar1d costs associated herein pmsuant to
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Idaho Code §§ 12-120 and lor 121, and or otherwise applicable niles or law.

COUNT TWO: BREACH OF CONTRAC'T (WATER CON1\1ECTION)
75.

Plaintiff hereby realleges and restates all the factual allegations set forth in full

Paragraphs 1 through 74.
76.

Sunnyside Park Utilities, Inc. entered into the Third Party Agreement and the

Rules and Regulations intended for the benefit of Print craft and Sunnyside.
77.

The Third Party Agreement and the Rules and Regulations run with the land.

78.

Printcraft is entitled to the protections contained in the Third Party Agreement and

the Rules and Regulations.
79.

Sunnyside Park Utilities, Inc. breached the Third Party Agreement and the Rules

and Regulations by severing Printcraft's water service.
80.

As a direct and proximate result of the breach of the agreement, Plaintiff has

suffered damages to be proven at trial, but in excess of $10,000.

COUNT THREE: FAILURE TO DISCLOSE AND/OR MISREPRESENTATION
81.

Plaintiff hereby realleges and restates all the factual allegations set forth in

Paragraphs 1 through 80 and incorporates the same herein by reference as if set forth fully.
82.

All of the above named Defendants were aware that the Disuict Seven Health Depal1ment

had only provided a pelmit (Exhibit "A"), allowing "one to two buildings" to be colmected to the Defendrult<;'
septic sewer system. Additionally, all of the above named Defendants were aWal'e that the District Seven Health
Department had specifically indicated in it<; APlil15, 2002, letter (Exhibit "F") that no new sewer connections
were to be made to the existing sewer system.
83.

All the Defendants were under a duty to advise the Plaintiff alld/or the Plaintiffs predecessor

occupants alld owners of the prohibitions from the Disuict Seven Health Depru1ment because neither the Plaintiff
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nor the Plaintiffs predecessor occupants and owners would othelwise be aware of the'le pmhibitions and none
would have a way to leam of the'le pmhibitions other than thmugh a communication by the Defendant'l plior to
becoming occupants or owners of the premise'l in which the Plaintiff is cUlTently located.
84.

Each and everyone of the Defendants knew that the Plaintiff and aU it'l predecessor occupants

and O\vners did not know about the pmhibitions by the Dishict Seven Health Dep3.11ment to the Defendant'l.
85.

Each 3.11d everyone of the Defendm1t'l knew that if the pmhibitions by the Dishict Seven

Health Dep3.11ment were explained or disclosed to either the Plaintiff or its predecessor occupants or owners. that
the Plaintiff 3.1ld/or its predecessor occup3.1lts 3.1ld owners would likely refrain from enteling into a business
h"anSaction where they would be violating the pmhibitions made by the Dishict Seven Health Dep3.11ment
conceming the sewer colmection.
86.

hl failing to disclose the pmhibitions against additional sewer connections made by the Dishict

Seven He.:'llth Dep3.11ment, all of the Defendants are subject to the sanle liability to the Plaintiff as though these
Defendants had represented that there were no pmhibitions with reg3.1u to the sewer connections to the
Defendant'l' sewer system.
87.

In failing to disclose to the Plaintiff the pmhibitions made by the Dishict Seven Health

Dep3.11ment regarding any and all future sewer connections, the Defendants deceived the Plaintiff 3.11d aU tlle
Plaintiff's predecessor occup3.1lts 3.1ld owners concerning the huth related to its 0\\11 sewer colmection being in
violation of the Dishict Seven Healtll Dep3.11ment's specific pmhibitions.
88.

The Defendmlts' conduct constitutes either actual 3.1ld/or conshuctive fraud in that each and

every one of tlle Defendants failed to act 3.11d/or omitted to act and thereby concealed from tlle Plaintiff 3.11d the
Plaintiff's predece'lsor occupants 3.11d owners tlle tluth and the COITect infOlmation with regm"d to it'l sewer
cOlmection to the Defendants' sewer system.
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89.

In failing to disclose the infonnation described above, the Defendants' action constitute fraud,

more p31ticularly as follows:
A.

The Defendants failed to make a statement or a representation of fact to the Plaintiff or

to Plaintiffs predecessor OCCUP311t<; or ovmers with regard to the prohibition<; which were specifically
made by the District Seven Health Department conceming any additional sewer colmections.
B.

PurSU311t to applicable Idall0 law, the failure to disclose these prohibitions is treated as

though the Defendants had in fact affinnatively represented to the Plaintiff and/or Plaintiffs
predecessor OCCUp31lts or owners the nonexistence of the prohibitions, which would be false.
C.

The failure of the Defend311ts to disclose the prohibitions to the Plaintiff and/or the

Plaintiffs predecessor OCCUp31lts and owners was material in that the Plaintiff and/or the Plaintiffs
predecessor occupants and owners were never given the opportunity to asceltain whether they would
voluntaIily continue to go through with the transaction to either create, own or occupy the premises to
which the prohibited sewer cOlmection existed.
D.

Each and everyone of the above-nmned Defend31lts knew specifically of the

prohibitions by the District Seven Health Department and the fact of their nondisclosure of this
material fact would be a falsity.
E.

Each 31ld evelY one of the Defendants by failing to provide the infOlmation to the

Plaintiff 31ld/or to the Plaintiffs predecessor OCCUP311ts 31ld owners, intended these individuals or
entitic<; to rely upon the lack of disclosure 31ld to continue with the tr'ansaction in obtaining and using
the prohibited sewer connection.
F.

That the Plaintiff and all the Plaintiffs predecessor OCCUp31lts and owners were ignorant

of the existence of the prohibitions and of the nondisclosure by all the Defendants conceming the
prohibitions of any additional sewer connections made by the District Seven Health Dep31tment.
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G.

That in fact the Plaintiff and all the Plaintiffs predecessor occupants and owners relied

upon the nondisclosures made by the Defendant,> in that they actually took action to purchase
propelty, constmct a building and obtain a sewer connection that was at the time specifically
prohibited by the Distlict Seven Health Depaltment.
H.

That the Plaintiff and all of the Plaintiffs predecessor OCCUpalltS alld owners were

justified in relying upon the nondisclosure in that they relied upon the Defendallts to disclose to them
ally alld all restlictions or prohibitions or matelial infonnation that would be related to the premises
which the Plaintiff now occupies.
I.

But for the failure of the Defendants to disclose the prohibitions made by the Distlict

Seven Health Depaltment, the Plaintiff alld none of the Plaintiffs predecessor occupants alld owners
would have ever agreed to have purchased, developed, or owned or occupied the premises under the
prohibition issued by the Distlict Seven Health Depaltment. In essence, had either the Plaintiff or the
Plaintiffs predecessor occupants or owners known of the prohibitions they would have avoided the
tl·al1'>actions and would have avoided all of the dmnages alld injUlies that have been, me cun·ently, and
will be suffered by the Plaintiff with the regmd to the loss of the sewer system.
90.

The Plaintiff is entitled to recover all of its dalnages alld resultant injUlies as a result of each

of the Defendants' fraud in their failure to disclose the Distlict Seven Health Depaltment prohibitions
regmding the sewer connection the Defendallts received.
91.

Plaintiff has retained the services of Beard St. Clair Gaffney PA, to represent it in this matter,

alld Plaintiff is entitled to recover all of its applicable attorneys fees and costs associated herein pmsuant to
Idaho Code §§ 12-120 and lor 121, and or otherwise applicable niles or law.

COUNT FOUR: FRAUD
92.

Plaintiff hereby realleges and restates all the factual allegations set fOlth in Pmagraphs 1

81d
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through 92 and incOlporate.<; the same herein by reference as if set fOlth fully.
93.

Each of the Defendants is also liable for the constructive fraud in their failme to disclose the

actual size of the sewer system and the systems limitations and/or capacity to the Plaintiff and/or to Plaintiffs
predecessor occupants or owners plior to providing the Plaintiff with sewer system services.
94.

The specific acts that constitute constmctive fraud by each and everyone of the Defendants

include the following:
A.

Each and everyone of the Defendant<; wa<; aware of and specifically knew about the small size

of the sewer system and its capacity to handle only 500 gallons per day of sewage discharge.
Additionally, each of the Defendants knew about the number of cOlmections that previously existed
and which were connected to the Defendants' sewer system. Fmthennore, as earlya<; March 2002,
each of the Defendants were aware that with the cOlmections existing at that time they were already
nearing the full capacity of the sewer system having reached the amoW1ts of 300 to 400 gallons per
day as set fOlth more p31ticularly in the August 23, 2006 letter (Exhibit "Q") from the Defendants to
the District Seven Health Dep31tment COW1Sel, Greg Crockett, P31'agraph No.3. In failing to disclose
this infOlrnation to the Plaintiff, or to Plaintiffs predecessor occupant<; or owners each and everyone
of the Defend311t<; is to be treated as if they had represented the nonexistence of that infOlrnation to the
Plaintiff and/or to the Plaintiffs predecessor owners and OCCUp311ts.
B.

In failing to disclose to the Plaintiff and/or the Plaintiffs predecessor occupants 311d owners, the

system limitations that existed at the time that the Defend311ts connected the Plaintiff or the Plaintiff
311d/or the Plaintiffs predecessor occupant<; and owners to the sewer system, each of the Defend311ts is
ch31'geable with the falsity of that statement.
C.

The infOlmation with regard to the system limitations a<; they existed were material in that

neither the Plaintiff nor the Plaintiffs predecessor occupants and owners were given the opportunity to
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detenlline whether they in fact wanted to proceed with becOlning an occupant or O\vner of the
premises to which the sewer cOlmection on a system that was already reaching its maximum capacity
would be made.
D.

Each of the Defendants in failing to disclose to the Plaintiff and/or the Plaintiffs predecessor

occupants and owners knew of the lack of their disclosures of this infol11lation to either the Plaintiff
and/or to the Plaintiffs predecessor occupants and owners.
E.

Each of the Defendants in failing to disclose this infOlmation to the Plaintiff and/or the

Plaintiffs predecessor occupant'> and owners intended that the Plaintiff and/or the Plaintiffs
predecessor occupants and owners rely upon the lack of these statement'> in that they intended that the
propelty now occupied by the Plaintiff receive a sewer cOlmection and begin discharging to the sewer
system despite the systems limitations at the time the sewer connection was made.
F.

The Plaintiff and/or the Plaintiffs predecessor occupant'> and O\vners were ignorant of the

system limitations of the Defendants' sewer system as it existed on the day the sewer connection to the
premises occupied by the Plaintiff were made and were paid for.
G.

The Plaintiff and/or the Plaintiffs predecessor occupants and owners relied upon the

nondisclosure of the system limitations and in fact obtained a sewer connection to the sewer system
despite the system limitations as they existed on the day the sewer connection was made.
H.

The Plaintiff and/or the Plaintiffs predecessor occupants and owners were justified in relying

upon the nondisclosures by the Defendants in that it was the Defendants who were providing the
system and the sewer service, and the Plaintiff and/or the Plaintiffs predecessor occupants and owners
relied upon the Defendants to provide them with all peltinent and relevant infol11lation regarding it"!
sewer connection.
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1.

All the damages and issues that have arisen in this litigation are a rCc')ult of the Defendants'

failmCc,) to disclose to the Plaintiff and/or the Plaintiff's predecessor occupant') and/or owners the
system limitations that existed as of the date the sewer connection was paid for and made to the
premisCc,) now occupied by the Plaintiff. Had the Plaintiff and/or the Plaintiff's predecessor occupant')
and/or owners known of the system limitations as they existed, they would have never entered into the
transaction or completed the transaction to obtain the premises, to build the premises, and/or to receive
the sewer connection fl:om the Defendants to the Defendants' sewer system.
95.

Neither the Plaintiff nor the Plaintiff's predecessor occupants and/or owners were ever aware

that the entire sewer system owned and operated by the Defendants at the time the sewer connection was
made upon the premises now occupied by the Plaintiff were limited by a maximwn of 500 gallons per day
discharge. Additionally, neither the Plaintiff nor the Plaintiffs predecessor occupants or ovmers were ever
aware of the total discharges the Defendant was receiving into its system plior to the cOlmection made to the
premises now occupied by the Plaintiff.
96.

Fwiliennore, had the Plaintiff and/or the Plaintiff's predecessor occupant') and O"wners

known of these specific sewer system limitations, neither the Plaintiff nor the Plaintiff's predecessor occup:mts
and owners would have developed the propelty, built the building, and located their businCc,)s to be occupied
within the premisCc,).
97.

TIle Plaintiff specifically would have been aware that these specific sewer system limitations

would not have been adequate to have met its needs with regard to the operation of it') business a') an ongoing
plinting company.
98.

As a result of the Defendants' failmes to disclose, the Plaintiff was never given an

opportunity to assCc,)S this issue and to avoid the issue by locating its business in a different location that would
be capable of meeting it') sewage discharge needs.
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99.

All the damages set forth herein would have been avoided if had the Plaintiff simply been

told by the Defendants of the sewer system limitations as they existed plioI' to the cOlmection of the premises
now occupied by the Plaintiff.
100.

By reason of their constmctive fraud, each and everyone of the Defendant,) is liable to the

Plaintiff for each and every damage suffered a') a result of the nondisclosurec<;, which is in a sum exceeding
$10,000.00 which sum will be evidenced at the trial of this action.
101.

Plaintiff has retained the services of Beard St. Clair Gaffney PA to represent it in this matter,

and Plaintiff is entitled to recover all of its applicable attomeys fre') and costs a')sociated herein pursuant to
Idaho Code §§ 12-120 and/or 121, and orothelwise applicablemlec<; or law.

COUNT FIVE: FRAUD
102.

Plaintiff hereby realleges and rec<;tates all the factual allegations set fOI1h in Paragraph"! 1

through 10 1 and incorporates the same herein by reference as if set fOl1h fully.
103.

In addition to the failure to disclose the infOlmation set forth in the Second and Third Caw;es

of Action, each and every one of the Defendants also failed to disclose to the Plaintiff the existence of the Third
Party Beneficiary Utility Agreement and/or any lules or regulations created by the Defendant<; in association
with this Agreement that the Defendants now rely upon a') binding upon the Plaintiff
104.

By the telms and conditions of the Third Party Beneficiary Utility Agreement (Exhibit "G")

the Defendant') were obligated and required to record this Agreement so as to put all persons on notice who
were receiving sewer service benefits from the Defendants that those services would be subjected to the telm')
of the Agreement.
105.

Further, by its OW11 telms and conditions, the Third Pmty Beneficiary Utility Agreement was

to be recorded by the Defendants so as to become covenant'), reservations, restrictions, and conditions which
would be imposed on and which would nm with the land and thereby provide notice to all potential
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beneficiaries, including the Plaintiff andlor the Plaintiffs predecessor owners or occupant'> of the existence of
the Agreement and any rules and regulations created thereunder.
106.

Each of the Defendants failed to record the Third Palty Beneficiary Utility Agreement al1d

thereby failed to provide said notice to the Plaintiff al1d1or the Plaintiffs predecessor owners or occupants.
107.

Additionally, despite knowing that the Third Palty Beneficial), Utility Agreement existed and

de.<;pite knowing that they had failed in their obligation to record this Agreement and thereby put all persons on
notice, e.:'lch alld evel)' one of the Defendants also failed to infOllli either the Plaintiff or the Plaintiffs
predecessor owners or occupant') of the existence of the Agreement at ally tinle or in ally way prior to Plaintiff
becoming an occupant of the premise.<;.

108.

As set forth above, in the COlU"se of meeting with the Defendants, the Plaintiff made a specific

request for any alld all docunlents that would be a'lsociated with the propelty alld the sewer services provided by
the Defendal1t'l to the Plaintiff. hl re.'lponse on September 20, 2006, the Defendallts provided a letter (Exhibit
"T") to the Plaintiff and included a copy of the Third Palty Beneficial), Utility Agreement alld the SUlmyside
Utilitie.'l Rules al1d Regulations.

109.

The receipt of this letter (Exhibit "Til) alld the docUlnents enclosed therein was first time the

Plaintiff or any of the Plaintiffs predecessor owners or occupants had ever seen or been aware of the existence
of the Third Palty BeneficialY Utility Agreement or Sunnyside Utilities Rules al1d Regulations.
110.

The specific acts that constitute all additional COUllt of constmctive fi·aud by each and every

one of the Defendants include the following:
A.

Each and every one of the Defendants was aware of and specifically knew about the

existence of the Third Party Beneficiary Utility Agreement or SUlmyside Utilities Rules and
Regulations. Additionally, each of the Defendant'l knew that they had failed to record the Third Party
BeneficialY Utility Agreement and thereby failed to provide notice to the Plaintiff andlor the Plaintiffs
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predecessor owners or occupants of their existence. h1 failing to disclose this infollnation to the
Plaintiff, or to Plaintiffs predecessor occupants or owners each and every one of the Defendants is to
be treated as if they had represented the nonexistence of that infonnation to the Plaintiff and/or to the
Plaintiffs predecessor owners and occupants.
B.

In failing to disclose to the Plaintiff and/or the Plaintiffs predecessor occupant<; and owners

the existence of the Third Pmty Beneficim), Utility Agreement or Sunnyside Utilities Rules and
Regulations, each of the Defendm1ts is chm'geable with the falsity of that statement.
C.

The infonnation with regard to the existence of the Third Pmty Beneficim), Utility

Agreement or Swmyside Utilities Rulel) and Regulations were mateIial in that neither the Plaintiff nor
the Plaintiffs predecessor occupm1ts and owners were given the 0ppOltunity to detennine whether
they in fact wanted to proceed with becoming an occupant or owner of the premises to sewer
connection bOW1d by the tenns m1d conditions set forth in these docwnent<;.
D.

Each of the Defendants in failing to disclose to the Plaintiff m1d/or the Plaintiffs predecessor

occupm1ts m1d owners of the existence of the Third Pmty Beneficim), Utility Agreement or Sunnyside
Utilitie<; Rules and Regulations knew of the lack of their disclosmes of this infonnation to either the
Plaintiff and/or to the Plaintiffs predecessor occupm1ts and owners.
E.

Each of the Defendants in failing to disclose this infOlmation to the Plaintiff m1d/or the

Plaintiffs predecessor occupm1ts and owners intended that the Plaintiff and/or the Plaintiffs
predecessor occupants and owners rely upon the lack of these statements concelning the existence of
the Third Party Beneficiary Utility Agreement or SW1nyside Utilities Rules and Regulations in that
they intended that the property now occupied by the Plaintiff receive a sewer colmection and begin
dischm'ging to the sewer system and be bOW1d by the Third Pmty Beneficim), Utility Agreement or
Swmyside Utilities Rule<; m1d Regulations.

()~)
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F.

The Plaintiff and/or the Plaintiffs predecessor occupants and owners were ignorant of the

existence of the Third Palty Beneficial), Utility Agreement or SW1l1yside Utilities Rules and
Regulatiom; as they existed on the day the sewer connection to the premises occupied by the Plaintiff
were made and were paid for.
G.

The Plaintiff al1d/or the Plaintiffs predecessor occupants al1d owners relied upon the

nondisclosure of the existence of the Third Palty Beneficial)' Utility Agreement or SW1l1yside Utilities
Rules and Regulations and in fact obtained a sewer connection to the sewer system.
H.

The Plaintiff and/or the Plaintiffs predecessor occupants and owners were justified in relying

upon the nondisclosures by the Defendm1ts in that it was the Defendm1ts who had created and who
knew about the existence of the Third Party Beneficial)' Utility Agreement or SW1l1yside Utilitie"!
Rules and Regulatiom; and all pertinent and relevant information thereto.
1.

All the dmnages and issue"! that have alisen in this litigation are a result of the Defendants'

failures to disclose to the Plaintiff al1d/or the Plaintiffs predecessor occupant.;; and/or owners the
existence of the 111ird Palty Beneficial)' Utility Agreement or SW111yside Utilities Rules and
Regulations. Had the Plaintiff and/or the Plaintiffs predecessor occupal1L.;; and/or owners known of the
existence of the 11nI'd Palty Beneficial)' Utility Agreement or SW1l1yside Utilities Rule.;; and
Regulations, they would have never entered into the transaction or completed the transaction to obtain
the premises, to build the prennses, and/or to receive the sewer connection from the Defendal1ts to the
Defendant,,' sewer system.
111.

Had the Plaintiff or any of Plaintiffs predecessor owners or OCCUpal1ts been aWal'e of the

existence of these Agreements and documents, the Plaintiff al1d/or the Plaintiffs predecessor owners and
OCCUPal1t.;; would have had an OppOltwtity to either voluntaIily agreed to be bound by these docwnenL.;; or to
walk away from the propelty al1d fmd a different location upon wruch to place the premises in wInch Plaintiff
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could operate it~ business.
112.

By failing to disclose to the Plaintiff and/or the Plaintiffs predecessor oVv1lers or occupants the

existence of these documents, the Defendant~ perpetrated a constmctive fraud upon the Plaintiff and/or the
Plaintiffs predecessor owners and occupants because they were never given an OppOltunity to detennine
whether they wanted to proceed.
113.

By reason of their coustmctive fTaud, each and everyone of the Defendants is liable to the

Plaintiff for each and every damage suffered as a result of the nondisclosures, which is in a sum exceeding
$10,000.00 which sum will be evidenced at the trial of this action.
114.

Plaintiff has retained the services of Beard St. Clair Gaffney PA to represent it in this matter,

and Plaintiff is entitled to recover all of it~ applicable attorneys fees and costs al)sociated herein pursuant to Idaho
Code §§ 12-120 and/or 121, and orothelwise applicable rules or law.

COUNT SIX: ATTORNEY FEES
115.

Plaintiff hereby realleges and restates all the factual allegations set fOlth in Paragraphs 1

through 114 and incorporates the same herein by reference as if set forth fully.
116.

As a direct and proximate result of Swmyside's actious in this case, Plaintiff has been

required to retain the services of cOW1Sel to pursue this action and has thus incurred attorney fees and costs in the
prosecution of this case. Plaintiff is therefore entitled to reimbursement for attorney fees and cost" lllCWTed
therein pmsuant to Idaho law.

PRAYER FOR RELIEF
WHEREFORE, the Plaintiff prays for judgment agaiust the Defendant" as follows:
A.

For a judgment again'lt the Defendant for special and general damages III an arnoW1t to be

proven at trial, but not less than $10,000;
B.

For rea'lonable attorney fees and costs as provided by Idaho law; and
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C.

For such other and further relief as the COUlt deems just and equitable Ul1der these

circU111Stances.

DEMAND FOR JURy

'ully requests trial by jUly on all issues triable to a jUly pmsuant to Rule 38 of the
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CERTIFICATE OF SERVICE
I certify I am a licensed attorney in the state of Idaho and on April 17, 2008, I served a
true and correct copy of the SECOND AMENDED COMPLAINT AND JURY DEMAND on the
following by the method of delivery designated below:
~

tIl U.S. Mail /~rliand-delivered tIl Facsimile

Mark Fuller
Fuller & CalT
PO Box 50935
Idaho Falls, ID 83405-0935
Fax: (208) 524-7167

tIl U.S. Mail ~H~;d-delivered I!dJ Facsimile

Bonneville County Courthouse
605 N Capital AEen~
Idaho Falls, ID 8 Zf0~
Fax: (208) 529- ~f:io ~

~~~~///",--v~
JVY{ch~1). C}af}ney
.
~e J. Syllusfer
J effrey D~ Brunson
John
Avondet
Of Beard St. Clair Gaffney . A
Attorneys for the Plaintiff

ii

/.... /"",
() " ()
r~l
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( ) COMPLEX AL TERNATNE
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PLEASE COMPLETE THE GEOLOGICAL INFORMATION
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-7F

FT. DEPTH TO BEDROCK .........
)HILLSIDE

DftRIBE SOIL (AT PROPOSED DEPTH 9F DRAIN FIELD)

,.

50'~

tlr c;:.,.o- Vr- /

,J tJ

•

ROCK OUTCROPS
( )YES
( ~O

) FLAT

\
~i

NEAREST:

SURFACE WATER

"Z0-:F

"

Y' WELL!i26'1: SEPTIC

The information provided on this application is accurate to the best of my knowledge. I understand that any false
statements may result in disapproval of this permit. If this subsurface sewage disposal installation is constructed by
anyone other than the homellandowner or a licensed septic installer, the installation will not be inspected or
approved. Section 1-3006.01 -1-'3007.01.

~/

I am the: Landowner_ __

Licensed Septic Inst~lIer Ill;:
Installer License # ! '77 f;v
I

()J !V}.

' 7' ~l'.l7'
t

Building Contractor _ __

I hereby authorize the health autho - y to have access to this property for the purpose of performing the requested
services and I certify that all the
tion is accurate.
I

'}PPLICANT SIGNATURE
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SEE BACK FOR FURTHER INSTRUCTIONS AND DIAGRAM OF PROPERTY

I
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DIAGRAM OF PROPERTY
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FURTHER INFORMATION TO BE
CONSIDERED:

1.

Indicate the distance to adjacent
property owner's well and sewage
disposal system.

2. Show rock out-crop location.
3.

Location of all buildings, corrals,
etc. (existing or proposed).

4. Indicate any easements or right of
ways if known.

5. Dwellin~;'location from property
lines if known.

SAMPLE PROPERTY DIAGRAM AND SEPARATION DISTANCE REQUIREMENTS;

In addition to requirements shown below:
,

1

Wells should be 50'+ from surface water and 1-0' or more from property lines and basements.
Septic Tanks should be at least 100' from wells used for public drinking water, 50' from others; 25' from public
water lines, 10' from others; 25' from canals; and 5' from property lines.
Drainfields should be at least 100' from all wells; 25' from pressure water lines; 100' from suction water lines; 10'
from building crawl space or slab; 20' from basement; and 25'-75' from downslope cut, depending on soil type and
strata
See separate requirements for large system of
2500 gallons or more per day.
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--"'---"-DE¥E-LOPM:ENT-'AGREEMENT---'-f()03561~--rbf':f;99~"m-3-50
Sunnyside Industrial and Professional Park, Division No.1
THIS AGREEMENT, made and entered into this 9: '711 day of N60?
, 191$ by
and between the County ofBonneviUe, a county of the State ofIdaho, party of the first part,
hereinafter called the BOlmeville County, and Kirk Woolf, part of the second part, hereinafter
milled the Developer.
WITNESSETH:

WB'EREAS, the Developet is the sale owner, in law andlor equity, of a certain tractls of
land in the County of Bonneville, State ofldaho described as follows:
j

Part of the Northwest Quarter ofSeotion 36, Township 2 North, Range 37 East ofthe Boise
Meridian described as follows:

Beginning at a point that is S.OOo04 I08'rw. 150.98 feet along the city Monumented center Erie
from the North Quarter Corner of said Section 36, and running thence S.OOo04t08 I1W. 2495.14
feet along said City Monumented center line to the Center of said Section 36; thence
N.89 "42 t56 rt W. 2032.57 feet along the South line (lftheNorthwest Quarter of said Section 36 to
the EaSt right-of-way line ofthe Union Pacific Railroad; thence N.29°'i6'29 I'E..2976.52 feet along
said East right-of-way line to a point on a curve with a radius of2S07.79 feet and a tangent that
bears N. 87° 40'35 "E.) said point being 57.00' feet perpendicular from the center line of Sunnyside
Road; thence to the right along said Curve and parallel with said center line 112.18 feet through a
central angle of 2° 17'2.111; thence N.Ol 0 17IS2"E. 15.05 feet; thence S.89°43'36 rrE. 225.27 feet;
thence S.Ooo08'08"W. 124.65 feet; thence S.89°18t08 ItE. 242.60 feet to the point of beginning,
containing.. 77.5 acres.
,

,

WHEREAS, the deyeloper, as sole owner of said land, has made a request to the
Bonneville Board of Commissioners to have the same accepted as a subdivision of said county
with appropriate re·zone to said county; and bas submitted to the county a plat thereof which has
been approved-for subdivision and re-zoning if appropriate by the Plarurlng and Zoning
Commission and County Engineer of said County; and
'WHEREAS, the County Engineer has recommended to the Bonneville County
Commissioners that such subdivision and re~zoning, if appropriate, be granted subject to certain
requirements and obligations on the part of the Developer; and,
WHEREAS, the said Bonneville County Commissioners have agreed to approve the
subdivision and re*zorung, if appropriate, of said lands within the County of Bonneville, Idaho
subject to the following terms and conqitions:
,/

NOW, THEREFORE, THE Developer agrees, and hereby binds his/their heirs suocessors
and assigns to said agreement, that, in consideration for the approval of said subdivision and re- --·E~X~H!IB!I!T!
zoning, if appropriate, of said area in said County, he or they as the Developer:

a
.. -

1.

"-..

.----

-..-

-- - -

... ..

WiJl;-before-submitting-the :flnal-suhdivision-plat;-to -the-Bnatd-ofCoun't}'--- -Commissioners for final acceptance, file or cause to be filed with the County
Engineer a complete plan for the street improvements plans, which plans and aU
J!!ility.l!!!provements shown thereon shall meet the standards established by the
...9.Q).lIrty... Said improvements plans will include the road located in the public
easement within the railroad right-of-y,ray running from the south end of the
proposed subdivision to Jameston Road, are incorporated herein and made a part
hereof by reference.
'
The Board of County Commissioners may require that the, second party will
perfonn all of the obligations set forth,herein, the second party has executed liens
against the real property, the subject ofthis agreement; first party having recorded
said liens, does hereby agree and covenant to authorize delivery of the releases to
be delivered to Escrow holder) as set forth herein, to the second party upon
completion oithe obligations of second party as set forth herein. In the event the
second party may deliver to the Escrow holder an amount of money appropriate,
by agreement with the County Engineer and the Board of County Commissioners,
forthe improvements set forth herein in regard to the lot or lots for which the
second party requests release of the liens, then and in the event, second party may
post or deposit said amount of money with the Escrow holder, and said Escrow
holder shall deliver the release of lien for the appropriate lot or lots to second
party.

Contempor.aneous herewith, the parties hereto have entered into an escrow
agreement with
) as
Escrow holder, wherein certain. releases of lien were delivered to said Escrow
holder to be delivered to party of the second part upon written authorization of the
party of the first part.

2.

Will, at his or their own expense, construct and install all streets, street surfacing,
street lights, street signs, and/or other needed street or utility improvements as
shown on the improvements plans number pages one through 6 dated March 1998
and pages 7 and 8 dated July 1999.

2a.

Hereby petitions the Board of County Commissioners to create a lighting and
right-of-way maintenance district for the purpose of paying for the operation and
maintenance cost of the street lights within this subdivision and the annual- rent of
Shtiailroad right-of-way. The Developer also agrees 'to pay all related fees
required for the creation' of said lighting and right-of-way maintenance district.

3.

Will construct and install all such improvements in strict accordance with the filed
and approved improvements plans, or as agreed between the Developer and the
County.
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4.

will-provide-the~G0unty-E;gkeer-~th-at least-lSdays-a:dvan'ce-written-----'notification of when and of what portio~ or portions of said street or utility
improvements he intends to complete at the time; and agrees to make such
modifications and/or construct any temporary facilities necessitated by such phase
construction work as shall be required and approved by the County Engineer.

5.

Will, immediately upon the completion of any such constructed portion, portions,
or the entirety of sai~_~~ment, notifY the County Engineer and request his
inspecti~n ~d~~~~e~_t~~f ~uch c~~pIeted ~tility or, street construction.
Uno actIOn 18 receIved 6y fne-SUbdlV1der Wlthin a penod ofthirty (30) days, the
portion ofthe development submitted for approval shall be deemed accepted.

6.

Hereby agrees that within two years after the official recording of this agreement
with the County or when buildings are built on 50% or more of the lots, whichever
occurs first, that Ii portio~ or portions of the entirety of said utility or street
improvements need to be completed, in the interests of the health, welfare, and/or
safety of the inhabitants of the County, the owner/s.,.w.ill construct said needed.
¥tility or street improvements, Of ifhe does not so construct within thirty days or a
reasonable period of time, not to exceed 12 months, after written notification from
the County Engineer and the county thereafter determine to construct and does
construct such improvement, or improvements, the owneris will pay to the County
the cost of such construction, in such manner and under such tenus as the County
shall order after conference with the Developer.
Further, Escrow holder will deliver to the first partY all funds held by said Escrow
holder in accordance with paragraph one hereof; for use in construction of the
improvements required herein, with unused funds to be returned to second party.

7.

Further agrees~ that upon his having received written notification from the County
Engineer, that any of the requirements herein specified have not been complied
with, that the County shall have the right to withhold the issuance of any
certificates of occupancy within such area until such time as all requirements
specified herein have been complied with. Provided, however, the owners shall
have the right to appear before the County Conunissioners at any regular meeting
after any certificate of occupancy shall have been withheld for reasons set forth in
this paragraph, and shall have the right to be heard as to why such certificate or
certificates should be issued. The County Commissioners shall then decide
whether such certificate or certificates shall be issued, and its decision shall be
final, except that the rights of the parties are preserved at law and equity.

8.

This agreement shall become binding uponits execution.

Sunnyside Industrial and Professional Park, Division No. 1
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-----------..IN-WITNESS-WHEREOF,the-Connty-has-affu:ed--itsseatand-camred--thesepreseiilsto
be executed by its Commissioners thereunto by resolution of its County Commissioners duly
authorized, and the Developer has caused these presents to be executed the day and year first
above written.

BONNEVILLE COUNTY, IDAHO

---------_.._-- ..)'.

ATTEST: _

,
,I , .
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FlLEOIEFFECnVE
ARTICLES OF INCORPORATION

;;-!S1Ai'r~;OF (ibA:~~T£

OF
PARK UTILITIES, INC.

~UNNYSIDE
",,',

KNOW ALL MEN BY THESE PRESENTS:
That I, the undersigned, being a natural person of legal age
and acting as the incorporator under the provisions of the Idaho
General Business Corporations Act,

do hereby adopt the following

Articles of Incorporation:

ARTICLE I
NAME

The name of this Corporation shall be:
Sunnyside -Park Utilities, Inc.

J

ARTICLE II
PURPOSES AND POWERS

Section 1.

Purposes.

Without in any way limiting the powers

granted by the laws of the State of Idaho, the purposes for which
this corporation is formed are as follows:
1.1

To

organization,
utilities;
branches,

to

engage
or

in

the

direction

conduct

the

ownership,
of

one

or

aforesaid

operation,
more

water

business

and

any

or

assemble,
repair,

and
all

and to do such other things as are incidental,

and necessary in the operation of the business;
out

management,

buy,

all

described

sell,

maintain,

import,

equip,

purposes,
export,

operate,

use,

to

of

its

proper

and in carrying

design,

display,

sewage

manufacture,

distribute,

or otherwise deal

rent,
in and

with, at wholesale and at retail, and as principal, agent, backer,

843
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broker, commission merchant, or in any other lawful capacity.
1.2
in

In addition thereto, the corporation is formed to engage

any

other

directors

of

business
the

or

trade

Company,

which,

may be

in

the

opinion

of

advantageously carried on

connection with or auxiliary to the primary business,

the
in

and to do

all things as are incidental or conducive to the above objects or
any of them.
1.3

To engage in activities that are necessary, suitable, or

convenient for the accomplishment of the above mentioned purposes
or which are incidental thereto, or connected therewith.
1.4

To conduct its business and carry out the above purposes

in any state,
States

)

of

territory,

America,

or

district,

any

or possession of the United

foreign

country

to

the

extent

not

forbidden by law.
Section 2.
Powers."
---------------------

Pursuant to the general purposes of the

corporation, the corporation is hereby authorized and empowered to
do

any

act

or

carryon

any

business

in

the

State

of

Idaho

authorized by the corporation and the State of Idaho as necessary
to compliment and augment the general purposes of the corporation,
including, but not limited to:
2.1

To do all and everything necessary, suitable, or proper

for the accomplishment of any of the purposes,

the attainment of

any of the objects, or the exercise of any of the powers herein
set forth, either alone or in conjunction with other corporations,
firms, or individuals, and either as principals or agents,
do

every

other

appurtenant

to

act
or

or

acts,

growing

out

thing
of

or

mentioned objects, purposes or powers.

or

things,

connected

and to

incidental
with

the

or

above

2.2

To do and perform any and all lawful business for which

corporations

may

be

incorporated

for

business

under

the

Idaho

Business Corporations Act.

ARTICLE III
EXISTENCE

This corporation shall have perpetual existence.

ARTICLE IV
STOCK

section 1.

Description of Classes or Shares.

There shall be

one class of shares, all of which shall be common shares.
Section 2.
which

this

thousand

Number of Shares.

corporation

(1000)

shall

The aggregate number of shares

have

authority

3.

issue

is

one

shares with a par value of zero Dollar per share

for an aggregate par value of zero ($0.00)
Section

to

voting

Rights.

Each

Dollars.
share

shall

have

equal

voting powers; each share entitling the holder to one (1) vote.
on 4.
the

same are

shall

be

Nonassessable.

fully paid for,

nonassessable.

No shares shall be issued until
and when

There

shall

certificate in print the following:

fully paid
be

stated

"The shares

for
on

the

each

same
stock

represented by

this certificate are fully paid for and nonassessable."
Section 5.
issued
under

shall

be

Internal

Internal Revenue Code Section 1244.
considered
Revenue

"Section

Code

Section

1244
1244.

Stock"
Any

as

All stock
is

defined

individual

or

partnership receiving such stock shall be entitled to any benefits
as explained in that Internal Revenue Code Section.

r'
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ARTICLE V
REGISTERED AGENT AND OFFICE
The name

of

the

registered agent

and

the

location of

Mark R.

registered office of the corporation are:

Fuller,

the
410

Memorial Drive, Suite 201, Idaho Falls, Idaho 83402.

ARTICLE VI
INCORPORATOR
The name and address of the incorporator is as follows:
Kirk Woolf, 3655 Professional Way, Idaho Falls, Idaho 83401.

ARTICLE VII
The name

and

post

office address

of

the

initial

Director

named by the incorporator to serve until the first election of the

)

directors shall be as follows:

Kirk Woolf, 3655 Professional Way,

Idaho Falls, Idaho 83401.

ARTICLE VIII
The

corporation

reserves

the

right

to

amend,

add

to,

or

repeal any provision contained in these Articles of Incorporation
and the provisions set forth in the By-laws.

ARTICLE IX
In

the

conferred

by

furtherance
the

laws

and
of

not

the

in

State

limitation
of

Idaho,

of
the

the

powers

Board

of

Directors is expressly authorized to frame and adopt By-Laws for
the corporation as are not inconsistent with the laws of the State
of Idaho or these Articles of Incorporation.
Laws

so

repealed

adopted
by a

by

vote

the
of

Any By-Law or By-

Board

of

Directors

may

holders

of

record of

a majority of

OAf"'

c"lci"' b
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be

amended

or
the

corporation 1 s

stock at

any regular shareholder 1 s

meeting or any

special shareholder's meeting called for that purpose.

ARTICLE X
This corporation may be dissolved prior to the time fixed in
these

Articles

of

Incorporation,

by

an

affirmative

vote

of

stockholders with fifty-one percent (51%) of its voting stock at a
meeting of the stockholders called for that purpose in the manner,
not inconsistent with law, set forth in the By-Laws.

In the event

of such dissolution, the affairs of the corporation shall be wound
up in a manner provided by Idaho law.
DATED this

day of

Mar~~
]A'lcorporat

STATE OF IDAHO
County of Bonneville

)
) ss.
)

On this
2 ~ day of March, 2002, before me, the undersigned,
a notary public in and for said state, personally appeared Kirk
Woolf, known to me to be the person whose name is subscribed to
the within instrument, and acknowledged to me that he executed the
same.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed
my official seal the day and year in this certificate first above
written.

No,;iw/tlil{/!!;~hO

Residing at
Jd,wD f&I15
My commission expires; Ob-09~03

. ,.

(

DISTRICT SEVEN
HEp\LlR DE8L1RTME~~r

----~-------------------------------------

Main Office

254 E Street
Idaho Falls, 10 83402-3597
Phone (208) 522-0310
(208) 525-7063
Fax

PROMOTING THE HEALTH OF PEOPLE AND THEIR ENVIRONMENT

4/15/2002
Sunnyside Industrial & Professional Park
Attn: Kirk Woolf
3821 Professional Way, #17
Idaho Falls, Idaho 83402

.

.

RE: Septic System for Sunnyside Industrial & Professional Park
Dear Mr. Woolf,
I was pleased with the outcome of the meeting between you, Benton Engineering, Mr.
Beck, Department of Environmental Quality and District 7 Health Department on March
29, 2002 concerning the proposed expansion of the septic system located in the
Sunnyside IndustriaJ. & Professional Park. The following issues were raised and resolved,
I believe, to the satisfaction of all parties at the meeting:
1. When tbls site was platted (1996), the intent was to have a central water supply
and central sewer system.
2. August 15, 1996, a septic permit was issued for Sunnyside Industrial &
Professional Park.
a. The septic system was sized for 300 gallons per day of wastewater for one
or two buildings. There are approximately 240 square feet of drainfield
area in the current system.
b. Although the inspectionreport shows the existing system was stubbed out
for possible future expansion, it is clear the existing system was only
approved for use by one or two buildings.
c. In discussing this issue with Richard Home (Director Environmental
Health), it was determined that under IDAP A 58.01.03, the existing
system does not meet the criteria for a Large Soil Absorption System.
3. During the March 29, 2002 meeting, three options for solving the issues
concerning sewage disposal for this development was presented.
a. Connect to an approved municipal sewer system.
EXHIBIT

&'

I.

b. Install a Large Soil Absorption System that is constructed to handle the
wastewater flow from all lots within the subdivision and meets all the
IDAP A 58.01.03 requirements for Large Soil Absorption System.
c. Re-plat the subdivision to allow an individual septic system on each lot.
th

4. During the March 29 meeting, it was agreed that Benton Engineering would
provide D7HD with a conceptual plan for a Large Soil Absorption System. D7HD
and DEQ would review this plan and provide to Benton Engineering any concerns
we might have. If the conceptual plan appears to be approvable, then Benton
Engineering would develop the actual engineered plans. Jithose plans meet
Idaho's regulations (reviewed by both D7HD and DEQ) D7HD would issue a
septic permit for the actual construction.

5. The users of the current septic system will be allowed to continue using the
system until the Large Soil Absorption System (LSAS) is ready for use, at which
time the sewer collection system will be connected to the LSAS.
6. No new connections will be allowed on the current sewer collection system until a
Large Soil Absorption System, that replaces the C1llTent 'septic system, is approved
and operating.
7. A new property owner may begin construction (with proper permitting from
Bonneville County) prior to permitting the LSAS and occupy their new building if
the LSAS has not been approved prior to occupancy under the following
conditions:
a. A commercial individual septic permit has been issued for the facility.
b. The septic permit for the proposed facility will meet all requirements
under Idaho Code and IDAP A regulations.
c. The septic system is installed and approved prior to occupancy of the
'.
building.
d. The septic permit for this facility shall require that connection to the LSAS
is required oT,lce the LSAS is constructed and approved. If the LSAS is
constructed and approved prior to occupancy, the individual commercial
septic system does not need to be installed.
e. The commercial individual septic permit for this facility- shall expire one
(1) year from the date of issuance, unless sufficient cause can be shown by
Sunnyside Industrial and Professional Park as to why the LSAS:
1.
11.
111.

(

Has not been constructed.
Has not been approved.
Is not operating per septic permit requirements and more time is
needed to make operational corrections.

8. Bonneville County will be informed that the current septic system connected to
the sewer collection system is not adequate for any further connections. If the

n4~~. (\~j

U

(

Io(

option given in item number seven (7) is not used, then the following would apply
and I would have no concern with Bonneville County issuing a building permit
for new construction if:
a. A septic permit has been issued that provides for a LSAS. capable of
handling the wastewater flow from the entire subdivision.
b. The projected occupancy date of the building is after the projected
completion date of the new septic system.
District 7 fully believes that you, Mr. Beck and Benton Engineering are committed to
moving this project to completion and meeting all requirements placed on the project by
the State of Idaho's laws and regulations. District 7 is committed to keeping reviews and
paperwork delays to a minimum, so as to keep the project pace going to meet the
deadlines you face.

Rich Bly, REB Supervisor D7HD

)
CC:

(

Richard Horne, Director EH,
Marilyn Anderson, REHS,
Greg Eager, IF-DEQ
Steve Serr, Bonneville County P & Z

-
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THIRD PARTY BENEFICIARY UTILITY AGREEMENT
.THIS AGREEMENT, made this _I_b_ day of
!til: (
, 2002~ by and between
Sunnyside Park Utilities, Inc., lliF Idaho corporatio:h(her~inafter called "Company") and
Sunnyside . Park Owners Association, Inc., ail Idaho corporation (hereinafier called
"Representative").

.-

'. WITNESSETH:
WHEREAS, the Company is now the owner of property in Bonneville County; State of Idaho
descnbed in Schedule A, attached hereto, upon which there is located the Company's water
supply system andlor sewage system or upon' which there is being 'constrUcted by the'
Company and will be located a water supply system and/or sewage system; and .'

an

WHEREAS, the Company warrants that
the prGperty described in Schedule A, as well as
all water supply system aild/or sewage systems hereafter acquired by the Company shall be
made ,subject to the, Agreement by recordation of appropriate covenants, reservations,
restrictions, or conditions in such manner as ,is required by Idaho law to put all persous on
notice that such properties have been SUbjected t6 the tenns of this Agreement; and

)

'WHEREAS, the Company 'hereby w~ants that existing and future enc~brances, liens. or '
.other indebtedness~ if 'any, .to the title of water supply systems and/or sewage' systems now
o'wned or hereafter acquiied by the Company
shall be subordinated and made
.
. subject to this
Agreement; and
.
,WHEREAS, the Company intends 'to construct, opera~e, and maintain said water supply
systems and/or sewage systems for the purpose of supplying water and/or sewage collection
and disposal service to buildings, and other .improvements located'in areas· and subdivisions
adjacent to or in the vicinities of said water supply systems andlor sewage systems (it being
understood that the company does not now and does not contemplate ~e furnishing _of ,
garbage c911ection and gar1;>age 'hauling :services) and for that purpose will construct, lay, and
maintain water storage' and distribution facilities, water and sewage mains, lateral lines,
manholes, pumping statio'TIs, an1 all other facilities ~d appurtenances necessary to 'maintain
an adequate water supply for consumption by the 'occupants of such buildings, and other
improvements in said areas and subdivisions and also necessary for the pUrpose of supplying,
sewage' col1ection and disposal service to such buildings, and other improvements; and ,
WHEREAS, it is contemplated ,that the buildings, and other improvements to be served by the
said water supply system audior sewage systems of the Cotnpany will be located on properties
in said areas of subdivisions which will ~e' security for mortgages given, to various lenders,
in~luding 'the Representative; ,and
.

q~'i

~~~

.

WHEREAS, one of .the inducj.~g factor:s to the granting of mortgage_loans on-properties,
_ . _• • • buildings, and other improvements in the areas to be. served by the water supply systems
:XHIBIT
. and/or sewage' systems of the Comp.any by the Repres~ntative and other lendersaiJ.d the
, insUring thereof is that there wi~l be continuous opetation 'and maintenance of the' wRter

'
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Agreement, and that rate charges by the Company for its services will be, reasonable, and the
Company is desirous of assuring that its rates will b~ reasonable, and also assuring the
continuance of the ,operation and ,maintemirrce' of said water supply systems and/or sewage
systems, for the benefit of the present -and future .owners of properties~ buiidings, and other
improvements, and mortgagees holding mortgages covering such buildings and other
improvements, including the Representative. '
NOW, THEREFORE, for and in consideration..of the reliance upon this Agreement by
the Representative, and 'by present and future ovmers of buildings, residences, and other
i~pr,ovenients to be served by the water supply systems and/or sewage systems of the
Company, and by mortgagees (who will make and hold mortgage loans on such buildings, ,
and other improvements) the Company and the Representative do hereby covenant and agree
as follows:
' ,
SECTION 1:
(a)
This Agreementis made not only with the Repres~ntative in its individual capacity but
also as the representative of and for the benefit of the present and future O'\Vllers of or
oc~upants of all and each of the properties, buildings, and other improvements which are now
or may hereafter be served by the water supply systems' and/or sewage systems of the,
Company as well as the holders of any mortgage or mortgages covering, any such buildings,
and other properties and improvements.

"or

association represented by the representative herein, through the
(b) ,Any person; lli-m,
rejJresentativeherein ,and/or any appropriate govermn,ental agency, or corporation (1) served
by fq.e water supply systems and/or sewage systems 'of the 'Company, andlor (2) holding any
mortgage op. any property connected to "the said systerrls or either of them, is hereby granted
the right and privilege and hereby authorized in its o'r their ownname and ·on its or their ovm
behalf to institute and prosecute' at law or in equity in any court having jurisdiction of the
subject matter~ to interpret and enforce this Agreement'or any of its terms and provisions,
including, but not limited to, suits for specific perfomlance, mandamus, receivership 8!1d,
injunction. '
SECTION 2:,

\

,(a) . The Company does covenant and agree that 'the Company shall supply at all
times and under adequate pressure for the use of each of the properties dcly connected ~o its
water supply system a sufficient quantity of water-to meet the r<:;asonable needs of each of the
properties duly- cOmiected to said water supply systems. 'Such water shall be the ,quality and
purity as shall meet the 1974 Safe Drinking '\Vater Act of the U.S. Environmental ProteCtion
Agency (EPA), so as to produce water without excessive hardness,' corrosive properties, or
other objectionable characteristics making'it unsafe or unsuitable for domestic and ground use,
or harmful to any or all pipes within andlor without the buildings, and' other :improvements.
Records of any and all tests conducted in connection with said water supply systems shall be
kept as permanent records by the Company an~~dorecords shall be Dpen to' inspection by.the
, State Board of Health of the State of Idaho aJSid::t 4uly delegated agent of the representatIve.
The said Board of Health and/or its agents shall 'at' all ti~es have access' the water sunnlv

to'

t

f~'.

(:.

i:

.ascertain compliance with the said Standards and characteristics. 'In any event) the Company
shall ,have said Board make sucll analys~s as shall be, deemed reasonably necessary and
required by the Board of Heal~ fu'1d the' Company shall' pay all costs and expenses in ,
connection therewith. 1n the 'event said Board shall determine ,that the purity the water does
not meet the aforesaid Standards, the Company shall immediately at its sole cost and expense
make any adjustment, repair, installation, ,or improvement to its facilities that shall be
ne~essarY or required or recommended by smd Board to bring the purity of the water up to the
said Standards.
'

of

<

(b)
The Company shall provide at all t~es for each of the, 'buildings, and other'
improvements construCted in the areas and subdivisions 'served by the' sewage systems oillie
Company sewage service ,adequate for safe and sanitary collection'and,disposal of all sewage
from said buildings, and other improvements, in accordance with the 1972 Federal Water
Pollution Control 'Act Amendments of the U.S. Environinental Protection' Agency (BPA)~,
The Company' further shall ,operate and maintain the sewage, systems, incll1dingthe
disqursement field, .in a manner so as not tQ pollute the grouild, air,' or water ~in, under" or,
around smd areas or subdivisions with, improperly or inadequately treated sewage. The
Company will operate the sewage system to redilce' noxious or offensive gases or odors to a
minimum, but cannot completely eliminate the ,possibility of the ~ystem emitting odors
because of conversions and wind changes. - The Company, further ',agrees to operate the"
syst~ms in accOl:dance with ',regulations and recpmrriendations of the, State Board of Health
,and to produce an effluent 'of a ,quality satisfactory to the State Board of Health and any and
all ot.1.er public authorities ~aving jurisdicti~n over, such mailers. , Records of tIDy and all tests
conducted b connection with the systems shall be kept as permfu"lent records by the Corrq>fu"1Y
and said'records shall be open to inspection by the' State Board ofHealth'o{the State 'of Idaho
and a duly delegated agent of the representative~, The said Board of Health and'its' agents shan
at all times have access to the systems of 'the Company to conduct 'any and all tests as said
Board shall determine necessary to as~ertain compliance ,with the said regulations and
recommendations. In the event said Board shall detennine that the operationS of the systems
do not meet the said regulations or recominendations, the Company shall immediately, at its
sole cost· and expense, make 'any adjustment, repair, installation 'or improvement to its, '
facilities that shall be necessary or reqUired or recommended' by said Board to bring the'
operation ofthe systems up to the said regulations and recommendations. , It is imderstood and
agreed that the Company,does not and does not contemplate furnishing garbage ,collection or
,
garbage removal services.'
SECTION 3.
The Company agrees to main~:said water'supply systems and/or .said sewage.
systems at all times ill good order and repair so that satisfactory wafer and sewage collection
and disposal service as provided iri'the foregoing paragraphs may be supplied to each of said
bwldings, and other improvements in sald areas or subdivisions in the 'quantity and in
, quality provided in the fo~egoiri.g paragraph. The water supply. systems, and/or the sewage
systemS ,shall be open for inspection at all times by the agents of the Idaho State Board of
Health.
n 1; ",
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SECTION 4.

;'

(a)
The Company reserves and has the righfto estab1ish and c'oll~ct as a charge or
charges for water furnished and consumed by the ovvners or occupants of each of the
buildings, and other improvements at the rates' as prescribed and. permitted herein. The
Company shall have the right to install on the premises of ,each, of the individual buildings"
and other lmprovements a water meter to be maintained by the Company through which aU
water supplied to the consumer shall pass and to which the COl::npany shall have access at
reasonable times for the purpose of taking meterreadmgs and keeping said meters in repair.
The Company may charge the cost to the customer of any material used, equipment rented or
the equivalent rate for the Compap.y's equipment used ~lld labor expenses incurred in making
any connection or in making any r~pair which is the responsibility oLin ovvner.
'.
(b)
,The Company reserves and has the right to establish and collect as a charge or
charges for sewer servIce provided to the owners. or occupants of each of the buildings, and
other improvements served by the Company, the initial rates as, shown in· Schedule "B"
attached hereto and made a part hereof.
SECTIONS:

In the event th~ Company should fail to operate and maintain the water supply systems
andJor the sewage systems in the manner and un~er the conditions specified ~erein (failure
due to Acts of God, na't!rr~ disasters or other' causes beyond the control of the Company,
inchiding labor troubles or strikes, excepted) or in the ,event the Company collects or atteIripts
to collect fl:om the con.sumers of water or from uses of the sewage systems charges 'in excess'
of the, rate or rates specified or provided for in this Agreement, then in either of such
contingencies, if such default shall continue for a period of thlrty (30) days (or for a period of
two (2) days in the event sb.ch default consists·ofa shutdown of the water' or sewage treatment
plant or suspension of water or 'sewage services, except for the cases',above set forth) after'
written notice to the company by any consumer, or by a duly authorized agent of the
representative, mortgagee, or by any person for whose benefit this contract is made, then ?TId
·in such event 'those persons so entitled may enforce this Agreem:ent by action instituted for
such pmpose in.any coPI1 of competent jm:isdiction and in such action sha11be entitled as a
matter of right to an immedia~e hearing before a .CoUrt. of competent juris~ction for the
detenninationof whether. the appo'intm:ent of a receiver is .appropriate and for' the
detennination of whether such receiver or other officer appointed by the Court is entitled to
take immediate possession. of the water -supply· systems midJor sewage systems of the
Company for the purpose' of operating and maintaining the same" with full right to hold, use,
operate, manage and control the' same for the benefit' of the parties fC?r whom this agreement is
made with full right to collect the charges for services at rates not in excess of those specified
"
'
or,proyided for in this agreeme~t. . ,
SECTION 6..

.,

,
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The Company may establish, amend or'revise from time to time and' enforce Rules and.
'Regulations for Water Service and Rules and Regulations for' Sewer Service· or Rules and
Regulations covering both water and sewer service and covering the furnishing of water

· r"

• ,

such rules and regulations established by the Company from time'to time shall at all times be
reasQnable and subject to such regulations ,as may now or hereafter be provided by law; and,
provided further that no such ruk or reguiation so establis~ed, amended o.r revised can be
inconsistent with the requirements of this Agreement nor shall the same abrogate any
provision hereof. Any such rules and regulations established, amended, revised and enforced
by the Company from time to time shall be binding' upon any owner or 'occupant of any of the
property located within the boundaries of such areas ,or subdivisions, the owner or occupant of
any building, or other improvement constructed or loc,?.tedupon such property and the user or
'
consumer of any water supply service and sewer service.,

SECTION 7.
Changes in the initial rates described -in Section 4 hereof may, be proposed by the
Company and by third party beneficiaries of this Agreemeni in the following manner:

All rates proposed by the Company and' by third' party beneficiaries for the water
supply, system and the' ~ewage collection system shall be submitted by notice to the
representative and to all parties connected to, the sewage collection systelIi, and if within
ninety (90) days after such notice of a rate c~ange proposed by the Company not more than
one:-half of such, parti~s have signified in' writing their opposition to such proposes rate
change, the Company may forthwith establish its new tates. If more than on'e-half of such
parties signify,in 'writing, their opposition to a tate change proposed by the Company, or if "
more than one-half of suc~, parties proposed in 'Writing a rate change which the Company
opposes, ana the parties- cannot 'negotiate an agreement vyithin, ninety (90) days to the
reasonableness of the new rates, then the matter of the reasonableness of ~uch new rates ~hall
be referred'to a board of arbiters selected as follows: the Company shall designate one,
arbiter, the objecting parties shall desigriate one ar?iter" arid the tWo arbiters thus selected
shall choose a third arbiter. The i;hree arbiters shall make their written recommendations to
the parties to the dispute as to the reasonableness of the hew rates withln, irinety (90) days
after the reference of the dispute by the arbiters shall be given to the Company and to all
objecting parties. All proceediIigs before the arbiters shall be recorded in written objectiQns
to the recommendations within thirty (30) days after the decision. If no written objections 'are' ,
made, it shall be considered that
parties have agreed ,that the new rates recommended by
the arbiters are reasonable. If written objections are filed by either side" the question 'of the
reasonableness of the new rate's shall be the subject of review by a court of competent
Jurisdiction in appropriate' Jegal proceedings initiated for such purpose. ' In ,the event bf
arbitration or coUt'i proceedings, the proposed change of rates shall be in abeyance arid ~hal1 '
not become effective until the conclusion of such proceedings.
'

all

SECTION8. '
Notwithstanding any provision of this Agr~ement, no third party beneficiary shall
have' or claim to have any right, title~ lien, encumbrance, interest or Claim of any 'kind or
character whatsoever in ap.d to the Company's water supply system and/or sewage systems, or'
properties and facilities; and the Company may mo'rtgage, pledge or ,otherwise encumber, ,or
, sell or otherwise dispose of, any or all of such water supply systems andlor sewage systems,
properties and facilities without the consent of such third partIes. The' words "properties and
-

.

-
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all real, personal and other property of every kind and character cnvned by the Company and
used" useful, or held for. use in connection with its w~ter supply systems and/or. sewage
systems, including -revenues, and ~come frcim the users of water and sewage services, cash in
bank and otherwise; provided, however, that this Agreement as set fortli' herein shall be
binding upon all successors and assigns of the Company.
SECTION 9.
All notice provided for herein shall be in wrltingor by telegram, and if to Company
shall be mailed or delivered to -Company at 3655 Professional Way, Idaho Falls, Idaho 83401,
and if to parties for whose benefit this contact is made shall be mailed or delivered to the
president or secretary of the representative at their last known addresses as furnished by the
'
.
representative to the company.
SECTION 10.
(a)
The covenants, reseryations, restrictions or conditions herein set forth are and .
shall 'be deemed to be covenants, reservations, restrictions, or conditions imposed and nmning
With the land and properties of the Company ,as ,listed on Schedule' A attached hereto and
limiting the, use thereof for the purposes and in the manner set forth herem, and shall be
binding upon and- shall inure to the benefit of the Company, its successors and assigns, and'
shall likewise be binding upon and shall inure to the benefit of all parties who, in any manner
whatsoever, shc:tU 'acqufre title to the Company's water supply systems and!or sewage systems,
and properties and facilities as de£ned in Section 8 hereof. To this end the Company shail
make all water supply systems and!or sewage' systems now ovm.ed or hereafter acquired
subject to this Agreement by recordation or appropriate covenants, reservations, restrictions,
or conditions in such manner as is required by law to put all persons on notice that such water
supply systems and!or sewage systems have been subj ected to the tenus of this Agreement 'are
deemed to be covenants, reservations, restrictions, or conditions imposed upon and running
with the land listed on Schedule A ,attached hereto.
(b)
'This Agreement shall also be binding upon and shall inure to' the benefit of the
Representative, its successors and assigns, and as set forth in Section 1 hereof, all present and
future owners or occupants', of all and each of the properties, buildings, and' other
improvements which are now or may hereafter be ,served by the water supply systems and/or
,sewage systems of the Company on the property listed on Schedule A attached hereto, as well
as
hqlders of any mortgage or mortgages covering fuly such properties, 'buildings, and
other'improvements, as weIl as the successors and, assigns of all such present and future
oWhers and occupants and holders of mortgages.
'

the

SECTION II:
.
.. .
.
This Agreement shall be governed by the .laws of the State of Idaho.
.

SECTION 12.

'
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This Agreement shall remain in full force an'd effect and forth~ benefit of all parties

. .-

\'

..

,

herein are taken Qver by governmental authority for maintenance' and operation; or (b) other
adequate water supply' and' ,sewage collecti'on and dispo'sal service is provided by a
governmental authority through means other' than the wa!er' supply systems and 'sewage
systems owned by the Company; or (c) the.rates, services and operation of the Company are
placed by la~ under the jurisdiction of a.regulatory :Co~ission or other governmental agency
or body empowered to fix rates and to which a c6ns\lffier 0f the Company may seek relief.
Upon the happening of any of the. aforesaid events, this Agreement shall automatically
tei-minate; and, at the request of the Company, the Company and the Representative shall
execute an instrument canceling this Agreement. .
.

.

.

IN \VITNESS WHEREOF, the Company and the Repr~sentative have caused this
Agreement to be du~y executed in st'!veral counterparts, each of which counterpart shall be
considered an original executed copy of this Agreement:

SUNNYSIDE PARK ~ITIES,

SUNNYSIDE, PARK OWNER'S

INC.

ASSOCIATION; INC:·

BY.~

Its: ~~

..
•

,.-i

CORPORATE ACKNOWLEDGMENT
STATE OF IDAHO.

)

) ss
County of BOImeville

)

On this ~ day of April, 2002, before me, the uhdersigned notary public, in and for the
State of Idaho, personally appeared, Kirk ·Woolf, knOvvll to me to be the President of the
corponition that ~xecuted the ,vithin inStrument or the person who executed the foregoing
instrument on behalf of said corporation, and acknowledged to me that such corpmation
executed tq.e same.
.

'

.

IN WITNESS WHEREo.F I have hereunto set my hand and affix,ed my official seal, the
day and year first above written.

~Jg t{!4JJ~
Notary public for Idaho
.
Residing a.t Idaho Falls
Ivfy commission expires: e~-?9~Oj

Co.RPORATE ACKNOWLEDGMENT
STATE OF IDAHO.

)

County of Bonneville

) ss
)

On this ~ day of April, 2002, before me, the tmdersigned notary public, in and for the
.

.

.

. State of Idaho, personaliy appeared, Kirk Woolf, known to me to be the President of the
corporation that executed the within instrument or the person who. executed the foregomg
instrument on behalf of said corporation, and acknowledged to me th'at such corporation
executed the same. .
IN Wl'I1'.ffiSS WHEREOF I have hereunto set my h~d'and affixed.my official seal, the .

.N"otary public for Id8.ho

'nnn')c

SCHEDULE A
. Tract I
Septic Tank and Drain Fields

Beginning at a point that is S 89 degrees 42-' 56" E 856.82 feet along the ,
sectionlirie from the.West One Quarter Comer of Section 36, ToWnship 2
North, Range 37 East of the Boise Meridian and running thence S 0
degrees 00'54" E 45.91 feet; thenceS 88 degrees 57'40" W. 86.36 fe.et;
thence S 14 degrees 50'59" W 219.63 feet; thence S'62 degrees 5J'33~' E
160.32 feet; thence S:89 degrees 42'56" E 100.00 feet; thence NO degrees
00'54" W 332.82 feet; thence'N 89 degrees 42'56" WIOO.OO feet to the
Point of Beginning, containing 1.44 acres.
'

Tract II-

Well Locatlon

Beginning at the Northwest comer of Lot 5, Block 2, Sunnyside Industrial
and Professional Park, Division No.1, Bonneville County, Section 36,
, T2N. R. 37 EBM and running thence along the west boUndary of Lot 5, a
distance of 60 feet, thence S 89 degrees 54' 00" W 60 feet; thence N 0
degrees 04'08" W to the North boundary of Lot 5, thence N 89 degrees
54' 00" E along :the N oJ,1:h boundary of Lot 5 to the Point of Beginning.

iii
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SCHEDULEB
.

. .

Water and Sewer Service ahd Connection Charges

\'

Monthly Charge'

Business Sewer Service
Business Water Service

$17.50
$12.50

Basic Connection Charges
Each Sewer Connection
Each Water Connection

$50.0 ..00
$500.00'

Company shall also charge the cost to the Company of any material used,
equipment rented or equivalent rate Jar Company's equipment used, and
labor expense incurred in making any connection or in making any repair
which. is the responsibility of any owner. The Company reserves the right
to as'sess additional connection charges for services in excess of basic
'
business sewer B.. T1.d water services.

..

MINUTES OF SPECIAL MEETING
OF THE BOARD OF DIRECTORS
OF
SUNNYSIDE PARK UTILITIES T INC.··
. A special meeting of the board Df directors 'Nas held at the
office of

the

corporation,·

10:00 o'clock a.m.

pursuant

the
to

20°

0

day

~Alaiver

of

February,

2004,

at

of Notice signed by· the

directors.
The Secretary is expected to file a \i\Jaiver of Notice fu'1.d· the
There 'Nere present Kirk. Wool.f and Doyle

Minutes of the Meeting.

H. Beck the Directors.
' -...

;)oyle H. BeCK,

Kirk ViToolf

the secretary recorded.
~ome

The firs trrlatter to
need

to

the presiden.t, presided; and

I

increase

sewer

aIld

before ch-e. meetir:g concer-o.ed the

wat.er

connection

fees

pur sua..'1.t

to·

Seccion 4 of the Third Party Beneficiary Utility Agreement dated
April 15,

2002.

The Board of Directors reviewed the increased

costs for both labor and equipment a..nd determined to increase the
rates as showTI on Schedule

"B" of said Third Party Beneficiary

Utility' Agreement as follows:
~.SIC

CO~~~CTION

Each sewer connection:
Zach ~ater cO~~lection:
Upon motion duly made,
was resolved,
be

enforced

agreement.

CHARGES

$1, 000.00
$ 800.00

seconded and carried unanimously,

'l-

ll..

that tl:.e above sta':ed basic connection charges shall
company· pursuant

until
All

interested

parties

h~d

been

to

such

notified without
i\ {, !"" n rl.

s"2conded and carried

unq.nimo;~sly

DF.TED this 2 O:~ day of

~).

r) ,-:

:....' t) ;::;.

the meeting ""as adjour!1ed.
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WA.RRANTY DEED

Sunnyside Industrial and Professional Park, Ltc of

GRANTOR,

403 East 1st Street, Idaho Falls, County of Bonneville, State of

!daho l

good

for

and

valuable

consideration l

the

receipt

and

sufficiency of which is hereby acknowledged, does hereby GRANT,
BARGAIN,

SELLand CONVEY unto Miskin Scraper Wo:x:-ks ,

Inc.,

whose

mailing address is 3200 East lOS North, Idaho Falls, Idaho, County
of Bonneville! as GRANTEE, and to grantee's assigns forever, all of
the following described real estate located in Bonneville County,
Idaho:
Lots 3, 4 and 5, Block 1, S~YSID~ I~US~RAAL AND PROFESSlO~AL PARK,
DIVISION NO, 1, to the City of ~daho Falls, Bonneville County,
Idaho,
,according to the plat recorded August 4, 1999, under Instrument No.
l003566

TOGETHER with all improvements, water, water rights, ditches, ditch
rights,

easements,

tenements,

hereditaments

and

appurtenances

thereto.

Grantor,

for itself,

and its assigns does hereby covenant,

warrant and shall defend the quiet and peaceable possession of said
premises by the grantee and assigns forever against the claims of
all persons.
IN WITNESS WHEREOF, Grantor has

e~ecuted

this instrument this

23rd day of December, 1999.
IN 8TRlJ MENT N0. ./.J..L:f-~~---,o;;"?I
DAlE
INS1CODE
IMAGED PGS

fEE

I STm'E C* 10M-to
)
I COUNTY OF ~rtEVILLE )

1 I ~~y t'loIItliiy th~ the
1inaW.lIMI'lt \>I'M recortJ,ad.
1 Rontild Lo
: Oount

ore.
order

2c

-0 ,--

.s

wW1in

1By ...J.--,..tzl....q,..~~.t.,.......J""---"L-...._,DeputY

! Rsqueslof

SUNNYSIDE
INDUSTRIAL
PROFESSIONAL PARK; LLC

AND

BY'~

Its: _ _

-1-

JeJ2.ho Title & Trust
EXHIBIT

LJ

P.O, Box 50367
lrlatm Falls, ID 8340.1
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LIMITED LIABILITY COMPANY ACKNOWLEDGMENT
STATE OF IDAHO
sa

county of Bonneville
On this 23rd day of December, 1999, before

mel

the undersigned

notary public, in and for the State of Idaho, personally appeared,
Kirk

Woolf,

known to me to he a Manager of the company that

executed the within instrument or the person who

ex.ecuted the

foregoing instrumeht on behalf of sa.id company, and acknowledged to

me that SUdh company executed the same.
IN WITNESS WHEREOF I have hereunto set my hand and affixed my
official seal, the day and year

.

~

/L"I

1

(T~

fir{\\tl\1la~ve written.
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Res ding at .:r-daho Fall:aMl!'£~Ft,J ~~
U131.10
My commission expires: Q€HZ-Q5 %7)0(:'...
~O
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CORPORATION WARRANTY DEED
FOR VALUABLE CONSIDERATION RECEIVED, MiSKIN SCRAPER

WORKS, INC., an Idaho corporation, of the County of Bonneville! State ofIdaho!
hereinafter referred to as GRANTOR, does hereby grant, bargain, sell and convey unto
WATERS LAND AND CATTLE~ LLC, an Idaho limited liability company ~ whose

ourrent address is 5255 Houserock Circle. Idaho Falls, Idaho 83406. hereinafter referred
to as GRANTEE, the following described real property situated in the County of
Bonneville, State of Idaho, to-wit:
Lot 5, Block 1, SUNNYSIDE INDUSTRlAL AND
PROFESSIONAL PARK) Division No.1, to the City
ofIdaho Falls, Bonneville County, Idaho, according
to the plat recorded August 4, 1999, under Instrument
No. 1003568.

RESERVING THEREFROM a sixteenwfoot (16')
easement along and paranel to the North boundary
line of said Lot 5 for Seller's possible future
establishment of a publio roadway thereon.

SUBJECT TO all existing easements or claims of
easement, roadways, rights of way, covenants,
reservations. applicable building and
zoning ordinanoes, use regulations and restrictions,
encroachments, overlaps, boundary line disputes and
other matters which would be disclosed by an
8.Cmu:ate survey, inspeotion of the premises or
environmental assessment~ and accruing taxes and

restrictions~

assessmonts.

ptf

4 22

p. 01~l
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TO HAVB AND TO HOLD the said premises with their teneme.nts,
hereditatl1euts and appurtenances unto the said Grantee, their successors and assigns
forever. Grantor does hereby oovenant for itself and its heirs, to and with the said

Grantee that it is the owner in fee simple of said premises; that it is free from all
enoumbrances, except as set forth hereinabove} and that it will warrant and defend the
.same from all lawful claims whatsoever.
In construing this Deed and where the context so requires) the singular
includes the plural and the masculine, the feminine and neuter.
DATED this ~ day of

MM4}

,2004.

MISKIN SCRAPER WO

Its President

-2-
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STATE OF IDAHO

)

County of Bonne'Ville

)

) SS.

'it

1

ONTHIS~-dayof ~2004.beforeme. C, i7Uu~

~ 't"Jo

a NotalyPublic in and fot said State, personally appeared MARK
MIS
, known or identified to me to be the President ofMISKlN SCRAPER WORKS,
INC., that ex.ecuted the foregoing instrum~t or the person who executed the within and
foregoing instrument on behalf of said corporation, and acknowledged to me that such
corporation executed the same.
,

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my
offioial seal the day and year in this certificate first above written.

'i~ZcCto~
Residing at Idaho Falls • J
My Commission Expires: y

(tJ 1/0'1
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After recording mail to: ",
CTR Development, LLC

865 Pallched
Idaho Falls, 1D 83402

QUITCLAIM DEED
Date:

File No:

g-/I doc

For valuo received~ Waters Land and Cattle LLC, an Idaho limited liability company,
does hereby convey, release, remise and forever quit claim unto eTR Development, LLC~
whose address is 865 Panohen. Idaho Falls, ID 83402, herein a.fter oalled the Gra.ntee,
the following described premises situated in BonueviUe County, Idaho, to-'Wit:
Lot 5, Block 1, Sunnyside Industrial and Professional Park, Division No.1, To the City

ofIdaho Falls, Bonneville County, Idaho, According to the official plat reoorded August
4, 1999, Insi:rument No. 1003568.

~~--Travis Waters
Dated:

--......

~ If. - 015

State of Idaho
County ofBotl11evill~
On this

I~~

day of August, in the year 2005, before me Carmela Smizor, a notary

publio in and for the State ofIdaho, personally appeared Tra.vis Waters, Member of
Waters Land and Cattle LLC, known or identified to me (or proved to m" on the oath of
_ _ _ _ _), to be one ofthe members or designated agents in the limited liability
company of Waters Land and Cattle LLC, and the member or designated agent of Due of
the members or designated agents who subscribed said limited liability company name to
the foregoing instrument and acknowledged to me that he or she exeouted the same in

said limited liability company name.

~& ~,;.l
Notary Public

Residing

~

My commjssion

~xpires

at_=t4~~~~~~~

ts' -I -O$)

r:'riJRmt~~:;fte Co.
2004 Jenni~ Lee Dr.
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GRANT DEED

THIS INDENTURE is made this 23rd day of January, 2006, by GTR
DEVELOPMENT, LLC, an Idaho limited liability company, the '~Gl'antor", to J & LB
PROPERTIES, INC., an [dabo corporation, whose mailing address is Post Office Box 50444,
Idaho Falls, Idaho 83405, the "Grantee",
WITNESSETH, that the Grantor, for and in consideration of the sum ofTen Dollars
($10.00) lawful money of the United States of America, and other good and valuable
consideration, to the Grantor in hand paid by the Grantee, the receipt whereof is hereby
acknowledged, has granted, and by these presents does grant and confirm unto the Grantee,
and to Grantee's successors and assigns forever, all of the following described real property
in the County ofBonnevilIe, State ofIdaho, to-wit:

Lot 5, Block 1, SUNNYSIDE INDUSTRIAL AND PROFESSIONAL
PARK, Division No.1, to the City ofIdaho Falls, Bonneville County,
Idaho, according to the plat recorded August 4, 1999, as Instrument
No. 1003568.
SUBJECT TO THE FOLLOWING
1.

All matters, covenants, conditions, restrictions, easements and
any rights~ interests or claims wh ich may exist by reason thereof,
disclosed by the recorded plat of said SUbdivision, recorded
August 4, 1999, as Ins1rumentNo. 1003568.
Easement granted to Utah Power and Light, U.S. West
Conullunlcations, Intennountain Gas and T.e.I. Cablevision of
Idaho, recorded September 5, 1996 as Instrument No. 927499
and Con'ected November 6, 1996 as Instrument No, 931349.
A 16 foot easement along the North boundary of subject
property and the terms and conditions contained in easement
created by Wartanty Deed recorded April 9, 2004 as Instrument
No. 1148668, records of Bonneville County, Idaho.

TOGETIlER with the tenements, hereditaments and appurtenances thereunto
belonging or in anywise appertaining, and any revetsions, remainders, rents, issues and
profits therefrom; and all estate, right, title and interest in and to said property) as well in law
as in equity, oftIle Gruntor.

It../J b3Z -:rJ:::

FfraiAfnerican 11tIa Co.
2004 Jermle Lee Dr.
f~)
)
\,..

6 "J.
,-'

P.O. Box 3432.
Idaho Falls, ID 83404

cJUN-08 2007 FRI 02:19
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TO HA VB AND TO HOLD, the property and the appurtenances unto the Grantee, and
to Grantee's successors and assigns forever.
In constming this deed and where the context so requires,the singular includes the

plural. .

.IN WITNESS WHEREOF, the Grantor has executed the within instrument the day
and year first above written.

GRANTOR:

eTR DEVELOPJ\i.1ENT, LLC

BY.~ Member
Travis Waters,

==_.

BY:.~~_·
~~~=--_~_~_
~Melnber
.
STA1E OF IDAHO

)
)85.
)

County of Bonneville

~?; ~ay ~\1Lla,~

all the
of
, 2006, befure me the undersigned, a notary
public in and for said State, personally ppeal'ed Travis Waters, known or identified to me
to be one of the members in the limited liability company of CTR Development, LLC, and
the member or one of the members who subscribed said limited liability company name to
the foregoing instrument, and acknowledged to me that such member executed the same in
said limited liability compauy name.
IN W1TNESS WHEREOF, I have hereunto set my hand and afftxed my official seal
the day and year in this certificate first above written.

.
,~Ll\1a llivUu H~""'~~~~.~~ I"/~.r.
Notary Public for Idaho tb-'1 £l~OOnr-r
!*":/'. '( ""'" \. Residing at Id~) Idaho ' \ I
ill o~~~" ,CJ \~ %. My Corrnnission Expires: .q·~b:_I_{)_I~_
,\,llIilUIlIIiIII.

(seal)

~a

l

~
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-~...i""'"..... v<Qv
'I.

";....,."."", "'.~'" '?

~ §
....~:t:
~

/£"> !

,/~'-..V~

~+ ¥-~"~-H1'''~~~'
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$11'\"1 "'-'. \\,~~
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',"

STATE OF IDAHO

)

County of Bonneville

)ss.
)

Zs ~y -~!l !L~

On the
of
,2006. before me the undersigned, a notary
public in and for said State, pe ona11yappe ed Lawry Wilde, known or identified to·me to
be one of the m.embers in the limited liability company of eTR Development, LLC, and the
member or one of the members who subscribed said limited liability company name to the
foregoing instrument, and acknowledged to me that such member executed the same in said
limited liability company name.
IN WITNESS WHEREOF! I have hereunto set my hand and affixed Hl..y official seal
the day and year in this oertificate first above written.
.

OA~ ffhAJ~~Jt-

.'. . : . .

(seal)

I

;
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LEASE AGREEMENT

)
THIS LEASE AGREEMENT (this "Lease Agreement") is made and entered into as
of this 23rd day of January, 2006 (the "Effective Date tf ), by and between J & LB
PROPERTIES, INC., an Idaho corporatiori, referred to herein as "Lessor", and CTR
MANAGEMENT, LLC, an Idaho limited liability company, referred t9 herein as "Lessee".
WITNESSETH:
In consideration of the mutual covenants,conditions and agreements contained herein
and the payment of rents herein speoified, it is agreed as follows:
1.
DEMISED PREMISES. Lessor does hereby lease, demise and rent unto
Lessee the following described premises and all il11provements located thereon situated in
the County of Bonneville, State ofIdaho, to-wit (the "Leased Premises"):
Lot 5, Block 1, SUNNYSIDE rNnUSTRIAL AND PROFESSIONAL
PARK, Division No.1, to the City ofIdaho Falls, Bonneville County,
Idaho, according to the plat recorded August 4, 1999, as Instrument No.
1003568.

)

2.

TERM. The term of this Lease Agreement (the "Term") shall be as follows:

. 2.1 The initial Term of this Lease Agreement (the "Initial Term") shall
begin on the Effective Date. Ifthe Effective Date is on the first day oflhe monthJ the Initial
Term shall end ten (10) years after the Effective Date. If the Effective Date is not on the first
day of the month, the Initial Term shall end ten (10) years after the first day of the month
following the Effective Date. For purposes oflhis Lease Agreement, the term "Lease Year"
shall refer to a peri<;>d of time each year commencing on the Effective Date if the Effective
Date is on the flrst day of the month or if the Effe9tive Date is not on the first day of the
month commencing on the ftrst day of the month following the Effective Date and extending
for twelve (12) months thereafter.
2.2 The Term of this Lease Agreement may be extended, at the option of
Lessee, for two (2) successive periods of five (5) years each, being herein sometimes referred
to as the Extended Term, as follows:
.
First Extended Term

EXHIBIT

.,...

I

Commencing at the end of the
Initial Tenn· of this Lease
Agreement and continuing for five
(5) years thereafter.

Second Extended Term

Commencing at the end of the First
Extended Term of this Lease Agreement
and continuing for five (5) years thereafter.

At the expiration of the Initial Term, if this Lease Agreement shall be in full
force and effect and Lessee shall have fully performed all of its terms and conditions, Lessee
shall have the option to extend this Lease Agreement, upon the same terms and conditions,
with rent to be paid as set forth in Section 3 herein, for a First Extended Term of five (5)
years to commence immediately upon the termination of the Initial Term of this Lease
Agreement Ifthis Lease Agreement shall have been so extended, then at the expiration of
such First Extended Term, if this Lease Agreement as so extended shall be in full force and
effect and Lessee shall have fully performed all of its terms and conditions, Lessee shall have
the option to extended this Lease Agreement, upon the same tenns and conditions, with rent
to be paid as set forth in Section 3 herein, for a Second Extended Term of five (5) years to
commence immediately upon the termination of the First Extended Term above described.
The option for eac~ such extended terms shall be exercised by Lessee giving written notice
thereof to Lessor not less than ninety (90) days prior to the expiration of the then current
Term.
Each Extended Term shall be upon the same terms, covenants and conditions
as the Initial Tenn ofthts ~ease Agreement except for any changes in the rent to be paid as
. set forth in Section 3 herein.
3.
RENT AND SECURITY DEPOSIT. Lessee covenants, stipulates and agrees
to pay to Lessor as rent for the Leased Premises the following:
3.1
For first five (5) Lease Years of the Initial Term, Lessee shall-pay to
Lessor monthly rental payments in the amount of$lO,OOO.OO each. lfthe Initial Term of this
Lease Agreement commences prior to the commencement of the first Lease Year, Lessee
shall pay Lessor $323.00 for each day starting on the first day of the Initial Term of this
Lease Agreement and continuing through the last day before the first Lease Year of this
Lease Agreement.
.
3.2 .Lessee shall pay to Lessor for the sixth through tenth Lease Years
monthly rental payments as follows:
3.2.1 For the Sixth Lease Year, .$10,200.00 per month.
3.2.2 For the Seventh Lease Year, $10,404.00 per month.
3.2.3 For the Eighth Lease Year, $10,612.00 per month.
2
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3.2.4 For the Ninth Lease y'ear,.$10,824.00 per month.
\

\

3.2.5 For the Tenth Lease Year, $11~440.00 per month.
3.3
At
, the conclusion ofthe Tenth Lease Year and at the conclusion of each
Lease Year thereafter during the Term of this Lease Agreement (the "Adjustment Date"), the
monthly rent as specified herein shall be adjusted according to the following terms. The
adjusted rent shali be based on the percent change in the CPI published by the Bureau of
Labor Statistics of the United States Department of Labor for All Urban Consumers, U.S.
City Average (All Cities) for All Items with the index base being the current official base of
1982 1984 == 100 (hereafter the "CPI"). The monthly rent due following each Adjustment
Date shall be increased by a percentage of the initial rent (the "Initial Rent n) determined by
comparison of the CPI on the Adjustment Date to the CPI of the Base Month. The Initial
Rent, for purposes of this Lease Agreement, shall be $10,000.00. The "Base Month", for
purposes of the rent adjustment provided herein, shall be the last month of the Fifth Lease
Year of the Initial Term set forth herein. The adjusted rent shall be computed by creating a
fraction, the denominator of which is the CPI for the Base Month. The numerator of which
shall be the CPI on the Adjustment Date. This fraction shall be multiplied by the Initial Rent
of$10,000.00 to determine the amount of the adjusted rent. The adjusted monthly rent shall
be the rent due hereunder during the next ensuing Lease Year until the next Adjustment Date.
In no event, however, shall the amount of adjusted rent due be reduced below the amount of
$11,440.00 per month;
N

')
)

3.4 In the event that the CPI for the Adjustment Date' is not published or not
available 011 the Adjustment Date, Lessee shall continue paying rent at the last effective rate
until the cpr for the Adjustment Date becomes available. At that time the rent shall be
adjusted as provided herein and Lessee shall pay to Lessor the difference between the rent
due under the proper adjustment from the Adjustment Date to the date the adjusted rent is
calculated and the amount of rent actuaUy_paid during that periq<1:~
3.5
In the event the publication of the cpr identified above is discontinued,
the parties hereto shall thereaft~r accept comparable statistics on the cost of living as they
shall be computed and published by an official agency or department of the United States of
America or by a responsible financial entity of recognized authority then to be selected by .
the parties hereto, making such revisions as the circumstances may require to carry out the
intent of this paragraph.
3.6
All monthly rental payments shall be paid in advance with the rent for
the month in which the Initial Term commences to be paid at the time of the execution of this
Lease Agreement and all subsequent lease payments to be paid on the first day of each month
during the Term of this Lease Agreement.

3
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3.7
In the event Lessee is delinquent in paying the rental payments or any
other payments required of Lessee herein, all such past due payments shall bear interest at
eighteen percent (18%) per annum from the date of default,until paid.
4.
ASSIGNMENT OR SUBLEASING. Lessee shall not assign, mortgage, or
encumber this Lease Agreement, nor sublet or pennit the Leased Premises or any part thereof
to be used by others for any purpose, without the prior written consent of Lessor being first
obtained in each instance, which consent Lessor may not unreasonably withhold; provided,
however, that regardless of any such assignment or sublease, Lessee shall remain primarily
liable for the payment of the rent herein reserved and for the performance of all the other
terms of this Lease Agreement required to be performed by Lessee. It is understood that
Lessee intends to sublease a portion of the Leased Premises to Printcraft Press, Inc. and
Lessor hereby consents to such sublease.

)

5.
USAGE OF PREMISES AND COMPLIANCE WITH LAWS AND
INSURANCE. The Leased Premises shall not be used for any unlawful purpose during the
Term of this Lease Agreement, and Lessee agrees to comply with all federal, state, comity
and city ordinances, laws and regulations, present or future, affecting the use of or the type
of business to be carried on in the Leased Premises. Le~see acknowledges that neither Lessor
.nor any agent of Lessor has made any representations or warranties with respect to· the
Leased Premises or concerning their suitability for the uses intended by Lessee, except as
may be expressly provided in, this Lease Agreement. Lessee acknowledges that Lessor has
not agreed to undertake any modification, alteration or improyement to the Leased Premises
except as may be provided to the contrary in this Lease Agreement. The taking of possession
of the Leased Premises by Lessor shall conclusively establish that the same were at the time
in a satisfactory condition.
6.
UTILITIES. Lessee shall furnish and timely pay for all heat, gas, electricity,
power) water, hot water, lights, telephone, and all other utilities of every type and nature
whatsoever used in or about the Leased Premises at Lessee's own cost and expense, and shall
indemnify Lessor against any liability on such account. Lessor shall be under no obligation
to furnish or pay for any of such utilities.
7.
LESSOR'S RIGHT OF ENTRY. Lessor or their agents shall have the right to
enter the Leased Premises at any reasonable time upon notice to Lessee to examine the same
and detennine the state of repair or alteration which shall or may be necessary for the safety
.or preservation of the Leased Premises.
8.
ALTERA TIONS. No alteration, addition, or improvement to the Leased
Premises shall be made by Lessee without the written consent of Lessor, which consent
Lessor may not unreasonably withhold. Any alteration, addition or improvement made by
Lessee after such consent shall have been given, and any fixtures installed as part thereof,
4
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shall at Lessor's option become the property of Lessor upon the temlination of this Lease
Agreement and be surrendered with the Leased Premises; provided, however, that Lessor
shall have the right to require Lessee to remove such fi'{(tures at Lessee's cost upon the
tennination of this Lease Agreement. Upon the removal of any such fixtures, Lessee shall
be required to promptly repair any damage or injury done to the Leased Premises by such
removal and restore the Leased Premises to as good condition as the same are in at the time
Lessee shall take possession, reasonable wear and tear excepted. Lessee shall indemnify
Lessor against any mechanic's or materialman's lien or other lien arising out ofthe making
of any alteration, repair, addition, or improvement by Lessee, and shall hold Lessor harmless'
of any such liens or claims, including reasonable attorney fees and costs that may be incun'ed
in removing any such liens.
9.
SIGNS. Lessee shaH not affix or maintain upon the glass panes or supports of
the windows, doors or the exterior walls of the building or the Leased Premises, or elsewhere
on the Leased Premises, any signs, advertising placards, names, insignia, trademarks,
descriptive material or any other such like items except as shall have first received the written
approval of Lessor as to the size, type, color,. location, copy, nature and display qualities,
which approval Lessor may not unreasonably withhold. Lessee may, upon approval of
;Lessor, have windows or doors of the Leased Premises painted, or place decals thereon with
the name of Lessee, Lessee's address and business hours, provided said painting or decals
are removed upon termination or vacation of the Leased Premises at Lessee's expense. It is
understood that :Printcraft, Press, Inc. intends to attach to the west side of the building to be
constructed on the Leased Premises a Sign advertising the PrintcraftPress, Inc. business (the
"Printcraft Sign"). Lessor hereby consents to the Printcraft Sign being attached to the west
side of such building. Provided, however, that Lessor shall have the right to require Lessee
to remove the Printcraft Sign at Lessee's cost upon the termination of this Lease Agreement.
Upon the removal of the Printcraft Sign, Lessee shall be required to promptly repair any
damage or injury done to the Leased Premises by such removal.
10.
WASTE. Lessee shall not commit any waste or damage to the Leased Premises
hereby leased, nor permit any waste or damage to be done thereto.
11.
PROTECTION OF PROPERTY. Lessee agrees to maintain the Leased
Premises in as good condition as the same is in at the time Lessee shall take possession of
the Leased Premises, reasonable wear and tear excepted. At the termination of this Lease
Agreement in any manner Lessee will surrender the Leased Premises to Lessor in the
condition above described. Damage to walls, doors, windows, ceiling tiles and other parts
of the Leased Premises shall be repaired and painted by Lessee at Lessee's sale cost and
expense and returned in good condition at the termination of this Lease Agreement and at the
termination of this Lease Agreement carpets shall be repaired and Cleaned by Lessee at
Lessee's cost and expense. Upon the termination of this Lease Agreement, Lessee may
remove any signs owned by Lessee from the Leased Premises, promptly repairing any
5
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damage or injury done to the Leased Premises by such removal and restoring the Leased
. Premises to the condition above described.
.
12.
SNOW REMOVAL AND MAINTENANCE. Lessee at Lessee's sale cost and
expense shall remove the snow from all sidewalks, driveways and parking areas on the
Property. All maintenance and repair necessary to keep the Leased Premises in good
condition and repair shall be made at Lessee's sale cost and expense, including, but not
limited to, maintenance and repairs to the roof, foundation, floors, interior and exterior yvalls,
parking and sidewalk areas, landscaping and to the furnace or any other heating or air
conditioning equipment, electrical fixtures,. all interior and exterior painting and decorating,
glass replacement, plumbing and sewer repair, and all other repairs of every kind, nature and
description. Lessee further agrees that all damage or injury done to the Leased Premises by
Lessee or by any person who may be in or upon the Leased Premises at Lessee's invitation
or with Lessee's permission shall be repaired by Lessee at their sale cost and expense. If
Lessee refuses or neglects to make repairs andlor maintain the Leased Premises, or any part
thereof, in a manner reasonably satisfactory to Lessor, Lessor shall have the right, upon
giving the Lessee reasonable written notice of LessorIS election to do so, to make such repairs
or perform such maintenance on behalf of and for the account of Lessee. In such event, the
reasonable actual out-of-pocket cost of such work, without any mark-up for profit to Lessor,
shall be paid for by Lessee as additional rent and shall be due promptly upon receipt of a bill
therefor. No exercise by Lessor of any rights herein reserved shall entitle Lessor to any
damage for any injury or inconvenience occasioned thereby nor to any abatement bf rent.
I

13.

INSURANCE.

13.1 Lessee's Obligations. Lessee shall purchase and keep in force the
. following types of insurance in the amounts specified and in the form hereafter provided:
13.1.1
Public Liability and Property Damage. Bodily and
personal injury liability insurance insuring against any and all liability of the insured(s) with
respect to the Leased Premises, or arising out of or related to the maintenance, use and
occupancy of the Leased Premises, and property damage liability insurance with a limit of
not less than $1,000,000.00 per occurrence and not less than $2,000,000.00 aggregate
coverage for the policy term.
13.1.2
Premises Facilities Furnished and Installed by Lessee and
Personal Propetl):. Insurance covering all of the items comprising Lessee's leasehold
improvements) trade fixtures, equipment and personal property from time to time in, on or
upon the Leased Premises in an amount not less than nlnety percent (90%) of their full
replacement cost from time to time, providing protection against any peril included within
the classification fire and extended coverage, together with insurance against vandalism and
)
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malicious mischief. Any policy proceeds shall be used for the repair or.replacement of the
.
property damaged or destroyed.
13.1.3
Loss of Rent and Casualty and Fire Insurance. Lessor
shall purchase and keep in force a policy(ies) of insurance covering the Leased Premises in
an amount not less than one hundred percent (100%) of the full replacement cost providing
protection against any peril generally included within the classification "special form
insurance" and "loss of rent insurance" coverage protecting Lessor from rental loss in the
event of loss or casualty to the Property. In addition to the payment of rent and all other
items to be paid by Lessee pursuant to the terms of this Lease Agreement, Lessee shall
reimburse Lessor for any and all costs incurred by Lessor in connection with the loss of rent
and casualty and fire insurance coverage referred to in this Section 13.1.3. Lessor will
immediately deliver to Lessee a copy of any billing invoices and any other documentation
which Lessor may receive pertaining to such insurance coverage. Lessee will within ten (10)
days following receipt of any such invoice and documentation reimburse Lessor for any and
all such costs incurred by Lessor in connection with such insurance coverage.
13.1.4
Policy Form. All policies required to be provided by
Lessee shall be issued by Insurance Companies approved by Lessor and shall be in the name
of Lessor with Lessee named therein as an additional insured and a certificate evidencing
such shall be delivered to Lessor prior to the commencement date of the Initial Term of this
Lease Agreement and thereafter within thirty (30) days prior to the expiration of the term of
each policy. All policies shall contain a provision that the insurer shall give Lessor thirty
(30) days notice in writing in advance of any cancellation or lapse or the effective date of any
reduction in the amounts of the insurance. AlI-public liability, property damage and other
casualty policies required to be provided by Lessee shall be written as primary policies, not
contributing with and not in excess of coverage which Lessor may carry.
14.
PAYMENT OF TAXES AND ASSESSMENTS. Lessee shall pay all real
estate taxes and real property assessments levied against the Leased Premises, including any
taxes or assessments on equipment, machinery or any other assets of any kind or nature
placed in or upon the Leased Premises by Lessee. Lessee shall pay all taxes, licenses, and
assessments of every kind, natUre and description levied on the Leased Premises and the
contents thereof, including all taxes and assessments on any equipment, machinery, or assets
of any kind or nature placed in or upon the Leased Premises by Lessee. Lessor will
immediately deliver to Lessee a copy of any billing invoice and any other applicable
documentation which Lessor may receive pertaining to such taxes and assessments which are
to be paid by Lessee. Lessee will within thirty (30) days following receipt of any such
invoice and documentation pay the amount due for such taxes and assessments and will
provide proof of such payment to Lessor.
,I
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15.
FIRE RISK. Lessee shall not do anything in the Leased Premises or bring or
keep anything therein which in any way increase or tend to increase the risk of fIre or damage
by explosion, or which will conflict with the regulations of $e fire department or fire laws,
or with any fIre insurance policy on the building or any part thereof, or with any rules or
ordinances establishe~ by the Health Department or with any municipa1~ state, county or
federal laws, ordinances or regulations.

)

16.
ENVIRONMENTAL. Lessee covenants to comply with all laws relating to
Hazardous Materials (as defined below) with respect to the Leased Premises. Lessee or an
approved sublessee may use HaZardous Materials on the Leased Premises as long as all such
usage complies with all laws relating to any such Hazardous Materials. Lessee shall
promptly take all actions, at Lessee's sole cost and expense, as are necessary to return the
Leased Premises to the condition existing prior to the introduction of any Hazardous
Materials by Lessee or any person under Lessee's control or any sublessee of Lessee. Lessee
shall be solely responsible for and shall inde~ify, protect, defend and hold Lessor harmless
from and against any and all claims, judgments, suits, causes of action, damages, penalties,
fines, liabilities, losses and expenses (including but not limited to investigation and clean up
costs, attorneis fees and expenses, consultant's fees and court costs) which arise during or
after the Term as a result ofthe breach of LesseeIS obligations and covenants with respect to·
Hazardous Materials. For purposes ofthis Lease Agreement, the term "Hazardous Materials"
means asbestos, any petroleum fuel or by-product, urea formaldehyde, andlor any hazardous
or toxic substance; material·or waste which is or becomes regulated by any local, state or
federal government authority, including but not limited to any material or· substance defined
as a "hazardous waste", "hazardous substance", "hazardous material","toxic pollutant",
or "contaminant" under the Comprehensive Environmental Response,
II pollutant"
Compensation and Liability Act, 42 U.S.C. § 9601, et seq. or the Hazardous Substance
Emergency Response Act, I.e. § 39-7101. The foregoing covenants and indemnities shall
survive the expiration or earlier termination of this Lease Agreement.
17.
QUIET ENJOYMENT. Lessor covenants and warrants that if Lessee shall
faithfully and fully discharge the obligations herein set forth, Lessee shall have and enjoy
during the Term of this tease Agreement, a quiet and undisturbed possession of the Leased
Premises, together with all of its appurtenances.
18.
LESSEE INDEMNIFICATION. Lessee covenants and agrees not to do or
suffer anything to be done by which persons or property in or about or adjacent to the Leased
Premises may be injured, damaged, or endangered. Lessee hereby agrees to indemnify
Lessor against and to hold Lessor harmless from any and all claims or demands for loss· of
or damage to property or for injury or death to any person from any cause whatsoever while
in, upon, or about the Leased Premises during the Term of this Lease Agreement or any
extension thereof. Lessee shaU, at Lessee's own expense, maintain any workman's

)
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compensation insurance or any other form of insurance required by law upon the employees
or agents employed by Lessee and Lessor shall have no responsibility with respect thereto.
19.
CONDEMNATION. If the Leased Premises, or any substantial portion
thereof, is condemneq or taken by right of eminent domain, or by purchase in lieu thereof,
such that Lessee can no longer effectively operate its business in the Leased Premises, then
this Lease Agreement shall terminate and cease as of the time when possession is taken by
the public authority and rental shall be accounted for between Lessor and Lessee as of the
date of the surrender of possession. Such termination shall be without prejudice to the rights
of either Lessor or Lessee to recover compensation from the condemning authority for any
loss or damage caused by such condemnation. Neither Lessor nor Lessee shall have any
.rights in or to any award or payment made to the other by the condemning authority.

,I
J

20.
DESTRUCTION. It is understood and agreed that if the building upon the
Leased Premises shall be destroyed by fire, the elements, riots, insurrections, explosions or
any other cause (the "Occurrence!!), or be so damaged thereby that it becomes untenantable
and cannot be rendered tenantable within one hundred twenty (120) days from the date of
such damage, this Lease Agreement may be terminated by either Lessor or Lessee; provided,
however, that in the event the building is so damaged, Lessee shall not be required to pay the
rental herein provided during the Term the Leased Premises are wholly unfit for occupancy.
In the event that only a portion of the Leased Premises be damaged or become untenantable,
then the rental during the.period that said premises remain partially untenantable shall be
reduced in the proportion that the untenantable portion of the Leased Premises bear to the
total thereof. Lessor shall make all reasonable effort to repair the Leased Premises within
one hundred twenty (120) days or upon such extended period as both parties shall agree,
provided that if said partially tenantable premises cannot be rendered fully tenantable within
said one hundred twenty (120) days or extended period agreed upon by both Lessor or
Lessee, from the date of said damage, this Lease Agreement can be terminated by either
Lessor or Lessee. Notwithstanding the foregoing Lessor shall have no obligation to repair
the Leased Premises and shall have. the right to cancel and terminate this Lease Agreement
if the Term shall not have at least one (1) year remaining from the date of Occurrence to the
date of expiration, unless Lessee would have the option to extend the Term upon the
expiration of the then-current Term, in which case Lessor may demand that Lessee commit
to the exercise of the right to extend within twenty (20) days of the date of Lessor's demand.
If Lessee does not so commit within the time herein provided, Lessor may terminate this
Lease Agreement. Whenever Lessee has a right to terminate this Lease Agreement under this
Section 20, such right shall not arise if the Occurrence giving rise to such right is the result
of the gross negligence or willful conduct of Lessee or Lessee's agents, employees, licensees
or invitees.

9

LEASE AGREEMENT

21.

DEFAULT.

21.1. Time and prompt performance of ~ach' and every term, covenant and
condition of this Lease Agreement is material and of the essence of this Lease Agreement.
Every term, covenant and condition is a material term, covenant and condition of this Lease
Agreement.
21.2. The following or any ofthem constitute an event of default of the terms
of this Lease Agreement:

21.2.1.

Failure by Lessee to pay when due any installment
of rent or any other sum herein specified to be paid by Lessee if the failure continues for ten
(10) days after written notice has been given to Lessee;

21.2.2.

Failure by Lessee to perform any other provision
of this Lease Agreement required of Lessee, if the failure to perform the same is not cured
within thirty (30) days after written notice has been given to Lessee. Provided, however, if
such failure to perform cannot reasonably be cured within thirty (30) days after any such
written notice, Lessee shall have a reasonable amount of additional time which may be
required to cure such failure to perform as long as Lessee is reasonably proceeding to cure
such failure to perform; .
21.2.3.
If Lessee shall file or have filed against Lessee in
any court pursuant to any statute, either in the United States or of any other state, a Petition
in Bankruptcy or Insolvency, or for reorganizations, or for appointment of a receivor or
trustee of all or a' substantial porti9n of the property owned by Lessee, or if Lessee makes an
assignment for the benefit of creditors, or an execution or attachment shall be issued against
Lessee on all or a substantial portion of LesseeIS property, whereby all or any portion of the
Leased Premises covered by this Lease Agreement or ariy improvements thereon shall be
taken or occupied, or attempted to be taken or occupied by someone other than Lessee,
except as may herein be otherwise expressly permitted, and such adjudication, appointment,
assignment, petition, execution or attachment shall not be set aside, vacated, discharged or
bonded within thirty (30) days after the termination, issuance, or filing ofthe same; and
21.2.4.
The taking by any person, except by Lessor or its
agents or affiliates, of the leasehold created hereby or any part thereof upon execution, or
other process of law or equity other than by assignment or sublease.

21.3,. Upon the occurrence of any event of default, and the failure, neglect or

)

refusal of Lessee to cure the same during any notice period required for such default
speCified above, without further notice to Lessee, Lessor shall be entitled to effectuate such
rights and remedies against Lessee as are available to Lessor under the terms of this Lease

./
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Agreement and the laws of the State of Idaho, including, without limitation, the following
remedies:
21.3 .1.
. Lessor shall have the immediate right, but not the
obligation, to tenninate this Lease Agreement, and all rights of Lessee hereunder by giving
Lessee written notice of Lessor's election to terminate. No act by Lessor other than giving
notice to Lessee shall ternlinate this Lease Agreement. In the event of such termination,
Lessee agrees to immediately surrender possession of the Leased Premises. Should Lessor
terminate this Lease Agreement, it may recover from Lessee all damages. Lessor may incur
by reason of Lessee's breach, including the cost of recovering the Leased Premises,
reason.able attorney fees, and the worth at the time of such termination of the excess, if any,
of the amount of rent and charges equivalent to rent reserved in this Lease Agreement for the
remainder of the stated term over the then reasonable rental value of the Leased Premises for
the remainder of the stated term, all of which amount shall be immediately due and payable
. from Lessee to Lessor.
21.3.2.
Lessor shall also have the right, without process
of law, to enter the Leased Premises and remove all persons and property from the Leased
Premises without being deemed guilty of or liable in trespass. No such re-entry or taking
possession ofthe Leased Premises by Lessor shall be construed as an election on its part to
terminate this Lease Agreement unless a written notice of such intention is given by Lessor
to Lessee. No such action by Lessor shall be considered or construed to be a forcible entry.
21.3.3.
Lessor may, at any time, and from time to time,
without tenninating this Lease Agreement, enforce all of its rights and remedies under this
Lease Agreement, or allowed by law or equity, including the right to recover all rent as it
becomes due.
21.3.4.
In addition to the other rights of Lessor herein
provided, Lessor shall have the right, without terminating this Lease Agreement, at its option,
with or without process of law, to reenter and retake possession of the Leased Premises, and
all improvements thereon, and collect rents from any Sublessee andlor sublet the whole or
any part of the Leased Premises for the account of Lessee, upon any terms or conditions
determined by Lessor. Lessee s.1uill be liable immediately to Lessor for all costs Lessor
incurs in reletting the Leased Premises, including without limitation, brokers' commissions,
expenses of remodeling the Leased Premises required· by the reletting, and like costs.
Re-Ietting can be for a period shorter or longer than the remaining term of this Lease
Agreement. In the event of such re-Ietting, Lessor shall have the right to collect any rent
which may become payable under any sublease and apply the same first to the payment of
expenses incurred by Lessor in dispossessing Lessee, and in re-Ietting the Leased Premises,
and, thereafter, to the payment of the rent herein required to be paid by Lessee, in fulfillment
of Lessee's covenants hereunder; and Lessee shall be liable to Lessor for the rent herein
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required to be paid, less any amounts actually received by Lessor from a sublease, and after
payment of expens~s incurred, applied on account of the rent due hereunder. In the event of
such election, Lessor shall not be deemed'to have terminated, this Lease Agreement by taking
possession of the Leased Premises unless notice of termination, in writing, has been given
by Lessor to Lessee. ,
21.4. The remedies provided in this Lease Agreement are cumulative in
addition to any remedies now or later allowed by law or equity. The exercise of any remedy
by Lessor shall not be exclusive of the right to effect any other remedy, allowed Lessor under
the terms of this Lease Agreement, or now or later allowed by law or equity.
21.5. Any delay by Lessor in enforcing the terms of this Lease Agreement or

any c~nsiderations or departures therefrom shall not operate to waive or be deemed to be a
waiver of any right to require compliance that is full and to the letter of this Lease Agreement
or to thereaJter require performance by Lessee in strict accordance with the terms of this
Lease Agreement.
21.6. In the event that any remedy granted to Lessor under the terms of this
Lease Agreement is held void or unenforceable, Lessor shall nevertheless have all of the
other remedies provided in this Lease Agreement that are not contrary to law.
21'.7. Lessee·hereby expressly waives any and all rights of redemption granted
by or under any present or future laws in the event of Lessee being evicted or dispossessed
for any cause, or in the event of Lessor obtaining possession of the Leased Premises by
reason of the violation by Lessee of any of the covenants and conditions of this Lease
Agreement or otherwise.
22.
ENFORCEMENT. Should either party default in the performance of any
cQvenants or agreements contained herein, such defaulting party shall pay to the other party
all costs and expenses, including but not limited to, reasonable attorney fees, including such
fees on appeal, which the prevailing party may incur in enforcing this Lease Agreement or
in pursuing any remedy all ow ed_ by law for breach hereof.
23.
LESSOR'S RIGHI TO CURB LESSEE'S DEFAULTS. If Lessee shall default
in the performance of any covenant or condition in this Lease Agreement required to be
performed by Lessee, Lessor may, after thirty (30) days notice to Lessee, or without notice
if in Lessor's opinion an emergency exists, perform such covenant or condition for the
account and at the expense of Lessee, in which event Lessee shall reimburse Lessor for all
sums paid to effect such cure, together with interest from the date of the expenditure at the
rate of eighteen percent (18%) per annum and reasonable attorney fees~ All amounts owed
by Lessee to Lessor under this paragraph shall be additional rent. In order to collect such
additional rent Lessor shall have all the remedies available under this Lease Agreement for
12
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a default in the payment of rent and the provisions of this paragraph shall survive the
termination of this Lease Agreement. Nothing in this paragraph provided shall in any way
require Lessor to perform or correct any such defaults on the part of Lessee.
24. -NOTICES. Service of any notice permitted or required under the terms of this
Lease Agreement shall be deemed complete upon the deposit ofthe same in the United States
Mail, by Certified or Registered Mail, addressed to Lessee at the Leased Premises; or
addressed to Lessor at Post Office Box 50444, Idaho Falls, Idaho 83405, as the case may be,
or such other address as either shall hereafter in writing to the other designate, or by causing
said notice to be served personally upon Lessee or on Lessor as the case may be. In the event
there be more than one (1) person constituting Lessor or Lessee herein, service by mail or
personal service as provided above upon anyone person in such party shall be good and
sufficient service upon all persons constituting such party the same as though such service
had been made upon each and every member of such party. In the event Lessee or Lessor
elect to hire an attorney to prepare any Notice of Default required by the terms of this Lease
Agreement, the other party shall pay, in addition to any sums required to- be paid to cure said
default, or in addition to any other performance required by such party to cure such default,
the costs of preparation of said default notice, and said default shall not be cured unless and
until said costs are paid. The Notice of Default shall specify the amount of said costs.

)

)

25.
HOLDING OVER. If Lessee remains in possession of the Leased Premises
- after the expiration date ofthis Lease Agreement or the tennination of this Lease Agreement
for any reason, with Lessor's acquiescence and without any distinct agreement between the
parties, Lessee shall be a Lessee at will and except for the tenn of such holdover, which shall
be at Lessor's will, the tenancy shall be subject to all provisions of this Lease Agreement.
Lessee shall be responsible to Lessor for all damage which Lessor shall suffer by reason of
Lessee remaining in possession after the termination of this Lease Agreement and Lessee
hereby indemnifies Lessor against all claims made by any succeeding Lessee against Lessor
resulting from delays by Lessor in delivering possession of the Leased Premises to such
succeeding Lessee. Nothing in this paragraph shall be construed as a consent by Lessor to
the possession of the Leased Premises by Lessee after the termination of this Lease
Agreement for any reason.
26.
LIENS. Lessee agrees not to permit any lien for monies owing by Lessee to
become a lien against the Leased Premises. In the event any lien is created against the
Leased Premises on the account of monies owing by Lessee, Lessee shall cause the
termination of such lien within thirty (30) days following discovery of the same by Lessee.
Should any such lien be filed and not released or discharged Cir action not commenced to
declare the same invalid within thirty (30) days after discovery of the same by Lessee, Lessor
may at Lessor's option (but without any obligation so to do) pay and discharge such lien.
Lessee shall repay any sum so paid by Lessor and such amounts due to Lessor shall be
deemed additional rent.
13
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27.
LESSEE AS INDEPENDENT CONTRACTOR. Lessee's use of the Leased
Premises shall be as an independent contractor and nothing herein shall be deemed to create
a partnership, joint venture, employment, or master-servant r,elationship between the parties.
IDAHO LAW GOVERNS. This Lease Agreement shall be governed by,
28.
construed, and enforced in accordance with the laws of the State ofIdaho.
29.
MODIFICATION. This Lease Agreement contains the e~tire agreement
between the parties, and may not be modified or changed orally, but only by an agreement
in writing and signed by the party against whom enforcement of any waiver, change,
modification, or discharge is sought.
30.
SEVERANCE AND VALIDITY. In the event any provision of this Lease
Agreement or any part thereof shall be determined by any court of competent jurisdiction to
be invalid, void, or otherwise unenforceable, the remaining provisions hereunder or parts
thereof, shall remain in full force and effect, and shall in no way be affected, impaired or
invalidated thereby, it being agreed iliat such remaining provisions shall be construed in a
manner most closely approximating ilie intention of the parties with respect to the invalid,
void or unenforceable provision or part thereof.

)

31.
BINDING ON SUCCESSORS. It is further expressly agreed, that the
prOVIsIons, stipulations, terms, covenants, conditions and undertakings in this Lease
Agreement and any renewals thereof shall inure to the benefit of and bind the heirs,
executors, administrators and assigns or successors in interest of both the Lessor and Lessee.
32.
MUTUAL RELEASE OF LIABILITY TO THE EXTENT OF INSURANCE
COVERAGE. Neither Lessor nor Lessee shall be liable to the other for any business
. interruption Of any loss or damage to property or injury to or death of persons occurring on
the Leased Premises or the adjoining property, or in any manner growing out of or connected
with Lessee's use and occupation of ilie Leased Premises, or the condition thereof, or the
adjoining property, whether or not caused by the negligence or other fault of Lessor or Lessee
or their respective agents, employees, subtenants, licensees, or assignees. This release shall
apply only to the extent that such business interruption loss or damage to property, or injury
to or death of persons is covered by insurance, regardless of whether such insurance is
payable to or protects Lessor or Lessee or both. Nothing in this paragraph shall be construed
to impose any other or "greater liabUity upon either Lessor or Lessee than would have existed
in the absence of the paragraph. This release shall be in effect only so long as the applicable
insurance policies contain a clause to the effect that this release shall not affect the right of
the insured to recover under such policies.
IN WI1NESS WHEREOF, the parties have hereunto subscribed their names the day
and year first above.written.
14
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LESSOR:
J & LB PROPERTIES, INC.

BY:~a1kL~F .
Geraldine Boyl ,Secretary

LESSEE:
CTR MANAG~MENT, LLC

~

By: ~----------------.......
C/ Travis Waters, Member
By:

~
.~,

.

~ember

G:\WPDATAICAHlI1438.31l.....Agro.m.ntJan 1806. wpd
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DISTRICT SEvEN
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HEALIF-1

Main Office

DE~RTMEI\1r

254 E Street

Idaho Falls, 10 83402-3597
PhOne: (208) 522-0310
Fax:
(208) 525-7063

PROMOTING THE HEALTH OF PEOPLE AND THEIR ENVIRONMENT

http://www2.state.id.us/phd7

June 28,2006

Kirk Woolf
Sunnyside Industrial Park
Sunnyside Utilities Inc.
3655 Professional Way
Idaho Falls, ID 83402

RE:

FaiJed Subsurface Disposal System at Sunnyside Industrial Park

Dear Mr. Woolf:
On June 9, 2006, Doyle Beck and you announced to me that the subsurface disposal
system that services the Sunnyside Industrial Park had failed. While a long term solution
was being sought, it was agreed that continued pumping of the failed system would take
place.
To identify possible options for the Park, a meeting was held with the City of Idaho Falls
on June 13,2006. From the meeting it was verified that only two options were available,
1) either connect to the City ofIdaho Falls through annexation or 2) inst('lll a large soil
absorption system that meets the flow needs of the Park. The date of June 30, 2006 was
set as a notification date to the City if annexation would be sought.
As a follow-up to your June 9,2006 announcement of the failed system, I conducted an
on-site investigation today and found that the failed system is not being maintained.
Blackwaste and wastewater are ponding onto the ground within the area of the disposal
system. This is in violation to IDAPA 58.01.03.004.01 which states that blackwater and
wastewater generated in the state ofIdaho are to be safely contained and treated. That
the wastes a.) Are not accessible to insects, rodents, or other wild or domestic animals;
b.) Are not accessible to individuals; c.) Do not give rise to a public nuisance due to odor
or unsightly appearance; d.) Do not injure or interfere with existing or potential beneficial
uses of the water of the State.

(

Sewage on the ground is a serious threat to public health and safety. This problem must
beresolved immediately. According to Idaho Code 39-117, you may be subject to filles
of up to ten thousand dollars ($10.000) or one thousand dollars ($1,000) per day for
11-II1II...- - - - _
continuing violations, whichever is greater.
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(

We must see proof that the sewage on the ground has been cleaned up and that septic
tank pumping is being maintained by July 7, 2006. It is suggested that Lyme be applied to
the affected area and a clean layer of soil applied. Also by the July 7, 2006 deadline, we
must be provided with a timeline for a permanent solution (as defined above). Failure to
meet these timelines will force us to begin legal action.
Your cooperation and timeliness of appropriate action is greatly appreciated. Please
contact me if you have questions. The phone number to call is (208) 523-5382.
Sincerely

Cc:

(

Richard Horne, District Director
Gregory Eager, DEQ- Idaho Falls office
Renee Magee, Planning and Building Director- City ofIdaho Falls
Gregory L Crockett, Attorney at Law
Doyle Beck

REeEI v ED JUL 06 2006

July 6,2006

District 7 Health Dept.
254 E. Street
Idaho Falls, ID 83402-3597
Attn: Kellye Eager
Dear Kell ye,
We are in receipt of your lener dated June 28,2006 and acknowledge the same.
We appreciate your cooperat.ion in issuing the permit for the expansion of our exiting
st
system. The additional 80 ea. 4' domes where installed on July 1 and July 2nd and the
th
lime applied on July 5

J
(

Kirk is continuing to communicate with the city of Idaho Falls but it appears as their
requirements make hookup impracticaL

'--

Currently our engineer is designing a system for your approval. We disagree that we will
need a large sewer absorption system for our project. It is our intent to design this system
for flow of under 2500 gallons per day and then to monitor that system to assure it is not
overused.
Again thank you for your cooperation in assisting in solving the current problem.

.

1,

Doyle Beck
Sunnyside Utilities

We are an Equal Opportunity Employer

POBox 1768 • Idaho Falls, ID 83403-1768 • Phone (208) 529-9891 •
(
\

Fax

(20~: c5~.2-8949
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DISTRICT SEVEN HEALTH DEPARTMENT
SEPTIC PERMIT
*NOTE* THIS PERMIT IS ONLY VALID FOR ONE YEAR FROM DATE OF ISSUE and IS NOTTRANS
Installation shall comply with all the requirements of Idaho's Individual Subsurface Sewage Disposal Regulations as stated below.
Failure to install the system in compliance with permit may be grounds (Or disapproval and may result in fwther legal action being taken.

T-Code:

~~~

Time: _~l,-,'o"",,'

Shnn~ 6((;((, lndu?hritJ Park..
Address c31JJ.5S Profe ${rMO.1. ""lLVf

Permit Issued To: Name
For Location:

_____

PennitNo ItDtnog~
Receipt No (Olfot:Q

'--_

Phone
City,

section~,

tV 't&Ptui

--=-52--'-,.1q-,---~q.u-.gq-4-J_

too FtlL~

Township

:ztJ

Zip

8-'6L/O 2-

Range

---------- Block --------

SEPTIC TANK SPECIFICATIONS (minimums)
8t5h'"N\ \CCO~m~tntt .1.1 u J, _
Size of Sep-licTankuM'n
Pump Chamber (If required):

1000

gal 'giiroTs
gallons

Multiple tank (Ifusing or required):
Total gallons
gallons Second tank: _ _ gallons
First tank:
ATU: Company:
Model: _____

SEWAGE DISPOSAL (DRAINFIELD) SPECIFICATIONS (minimums)
} Type of Standard & Basic Alternative System Permitted:

GraA.!eJ.l.i.fZs 1VeJA.LiA. ~

~------------------------------------------------------------Type of Complex Alternative System Permitted:

*Note * A licensed complex. installer is required to install a complex. system. A homeowner cannot install complex systems.

tf

F~t

9&1J

MAXIMUM DE);TH OF EXCAVATION,
DISPOSAL AREA SIZE, .
Sq. Fl
SOIL TYPE:
~
APPLICATION RATE: Of~ gaIs/day/ft2
DISTANCE TO NEAREST SURFACE WATER (explanation): _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

I hereby agree that the system will be installed as per the permit and will not make any changes from the permit without written approval
from District 7. I also hereby authorize access to thi.s_pr. erty for purpose of inspection.

A
#

Z.

Date Issued: ---'-.J!:'-I~c::..L-~<-!f:--;'-+'~~

OTHER SEPTIC REQUIREMENTS

SEPTIC TANK:
All septictan.\cslllupt (::Orne from a distributor who has state approval. If you h~ve,any questions regarding the tank you are
buying; ~p)eas'e :6ontract District Seven. Homeowner built tanks must receive:special approval before they can be mstalled.
i ':\ ~

'-

Septic tapks l1lust b<;: located at least 100 feet from a .public well, spriI}g or spction line, and must be 25 feet from the public
water distrib'utiOIi lirie. Septic tanks must be located at least 50 feerfronl'a private\public well,. spring or suction line and 10
f~~frorii a private~?:t~ d~s;tribution line. Septic tank!> mustbe instaJledno closer than 5 feet to the nearest property line.
SePtic tanks mustbelot~ted adeast 50 feet from a~y 'stream, river, lake, pond,-or where the sinface water remains
contjnuously
for more th.mtwo
months a year. Septi~tanks
also must be located at least 25 feet from any ditch or canal or
, \ ... '..
'
,
"
.
where temporary surface water exists continuously less than 2 months a year. Septic tanks must not be installed closer than 5
feet to any dwellirig foundation, deck, or concrete ,patio; etc.Septicfaiikspann6i:lie,insbill~ inside any structure. If there is a
cut inthen;oil causing a Scarp Of .st~; ~I9P~; th~:§~,t,ic t~!riiust R~ f5 .f~tlrprh;,th~(s19pe. Caution shciuldbe used in
.
installing septic tanks in high groundwaterorsub":water arid in no case 'Can the top' thi:;'tank be closer than 2 feet from the '
seasonal high water level.
, > , , : ' , :." "~,,::...
'
.

i~"

- (.

. .

., .'

.

.

.

.,

" .,

•

of

"
.1

DRAINFIELDSiDISPOSAL AREAS:
Y our permit has d~siitl~ied\VhM
of dispo~al ~yst~ 'wiliB~a1I6w'ea-t6 ;be' ConstrJtt~. bniythetwe systc:m marked is
" ~pp~6y~\f?r COD,St~ct~on·.J\;ly~9,~ge wi!l, ha"Y~o.ip;~,~p}Jroved and a new pefl!1it issued prior to consttuction. There will not
.) b'e a.i1e~ permit feefOl;this semce, so .please corttilct ,Us' if you desire te;' inakeahY changeS'io this permit.
(

tYPe

",

All drainfield/disposal sites must be located at least 100 feet from a well, spring or suction line. The drainfield must be 25 feet
from any pressure distribution line and, should the distribution line be a suctioil'Hob, the'dd.i'nfleld InllS'! be Idbated 100 feet
from such a line. Drainfields must not be constructed closer than 5 feet to the nearest property line. The foundation determines
how close
the",,'drainfle1dcan
bejnstalled
toa dwelling. If," there is a basement,
the drainfield
must be at least 20 feet from the
,
,"
'.,
".:
\,'",
"
···.1
,
.
"'.'
basement; you mu~t be 10 feet from the crawl space, deck or concrete patio, etc. If there is a cut in the soil causing a scarp or
steep slope, the.:dra:infield must be located either 25, 50 or 75 feet from that s19pe depending .on the type;ofsoiI. This .will be
addressed under special conditions. The type of soil your system is being installed in and the soil's ability to treat the
wastewater dete'ri-TIlnes the separation from the bottom of your septic system and the groundwateL Thenia.xiinuminstallation
depth shown on your permit must be followed and you are not allowed to construct ,Your system any deeper than marked.
Failure to comply with this requirement will automatically cause your system to be disapproved and action taken.
I

.

.

,".

;1,',','","

',",

'",.

.

The drainfield must be located at least the minimum .distance sho.w,non,thepermit fr(jmany stream, river, lake, pond, or where
the surface water remains coJ,1 tiIluously for m6ret4aJ,1't~qii:lonthsa ye~i" This distance,shoWn is based on the ability of that
, .'.'. .",:
;,;~{ :/1"
'lil:·~;tll,,·t'··'"
";!'.l'.!:~>!f
:i,,"l:I:.~h;!'I"'\,''''
." ..• :
;i.,;"",i,.~"
soil to Udrthe wastewater. Di"aihfie1ds inust be:16c'atoo at'kast'50 feet from anYldttch!or c~na;l'orlwher«tempofarys'urfate ,;water exists continuously less than 2 months a year. Failure to comply wi~l1hhjsit~quiretIlent ~illautotnatically.cause your
\!
\
,.
I', ~,::f'O
if'
s),sterrt to bedi~app[qved, ~nd a~tiori t<j.ken.
"!

f s~~ticsy~t~J

1
_'11. . .

/,:,.,

:,'f,.

p;ihVt~'!~h~~ririg'tdd~t~fIrii~~ ~~ritsystehr:

'"'"

/

It is necessary tohiaVe'±6u1
'jris'6ected
if
is
installed a:~cording to the permit issued'andis in compIfance with the regUlations. At least 24 hours notice
is required in order for us to schedule'the time to ma.ke an inspection. To avoid unnecessary delays ap.d
inconveniences to you or the installer, you must call us in ac:ivance.,

. For insp~ctio~purposes the system should be completely insta.lled, but not covered.

------------------------------------------------------~Ii ~A£)~II
.'1

DS.E~SpTTIRICCSTy
. SSETVEEMNIN!IES····pALE-·CTTHI''ODN:EPRE'
.A:Rp
__ TOMR_·.. TENT
_~

Travel Tirrie:

112005
/.5hr Inspection Time ¥/W

;;Junnl/6idtJ Indu¢ig&ia ;p~ ,P,~rmitNo lJOfoOi:=/
LOCATION OF INSPECTION: Street Address ~f.ofi5 /J1Ii;SS/IlYlai W4tf'
City Idaho GJJ.5
TSPECTION CONDUCTED FOR: Name

Y.. Sec~on

Legal Description:

;d-LLh Dy 61 at 0

Subdivision:

£1-- l b h h§*
•
•

Section3k

/ndLL51Yi1il

:~!p-

.~lL

,

2JJ

Range _3=-=t£...!....!!o-":::-_
Block
Lot

•

•

Was extension of manhole required?

~li

r.
rt

Yes

N/A

No
No
No

N/A

-P,

•
•
•

•

Maximum depth of Disposal System

LfloO

5

No
No
No
No

Depth from final grade to manhole. r - - - - .feet

No

un

Type ofDis-posal Syst~ installed 1) .
Meets pennit requirements?
Disposal Area Size
Square Feet
In compliance with Perrrrit Issued?
Did Disposal System meet the minimum separation distance as required by the Permit?
Was Disposal System constructed in compliance with the State Technical Guidance Manual?

•

g

oro

Capacity Tank/
gallons. ATU
gpd. Septic Tank capacity = or greater than pennit requirements?
Was Septic Tank construction in compliance with State regulations and was tank State approved?
Were inlet and outlet properly sealed?
Did Septic Tank meet minimum separation requirements as required by pennit?

•

I

SEPTIC TANK INSPECTION

In compliance with Pennit Issued?

Feet:*

I

~: &J~

DRAWING: (Show buildings, septic system components, water lines, surface waters, & wells within 300 feet of septic system. hnportant to show distances.)

<$~yY\Pl1
().J(i!L

'-I -/YaLck.e

N

I ~ domes N ·~dt
-2-0 domc5 2nd ~.
2-1 ctorn es S -n..uo iy,vy~

EJ
10

w

~>

ft1..uJc p():;mpe.cl

10 /3D

E

--> No ev~~ ot-1Y<-~euT
of- Soil· s-wfa..cL \.n ':.SOEt: d.n
CUlhot~11 ~ vot\b cLYyl~ t.d
S

SELF-INSPECTION; Ifgiven approval for self inspection, Installer certifies that information provided is accurate and system was installed as shown.

Installers Signature X _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ License #: _ _ __ Date:
------

d6 e /I Gf .C{Cl4

f.
ct.
~. I - q$cial Use Only
License #:
Installed by:
~«OJV
This System appears to:
Yes
1. Be in Substantial Compliance with permit and is approved.
2. Have Minor deficiencies which could cause premature failure, but still in substantial compliance with Intent of Rules.
Recommend that deficiencies be corrected, which could improve your system, but system is still approved.
Yes
Have Major deficiencies which violate the Intent of Rules and must be corrected, system not approved.
*See Comments
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DISTRICTS...;;;;.....;;;E;;....:.......;VE;;.;;;;;.;....N~_ _ _ ___
Main Office
HEALlH DE8L1RTMENr
254 E street
Idaho Falls, 10 83402-3597
Phone: (208) 522-0310
Fax:
(208)525-7063
http://www2.state.id.usiphd7

PROMOTING THE HEALTH OF PEOPLE AND THEIR ENVIRONMENT

July 20, 2006
Kirk Woolf
Sunnyside Industrial Park
Sunnyside Utilities Inc.
3655 Professional Way
Idaho Falls, ID 83402

RE:
)

Failed Subsurface Disposal System at Sunnyside Industrial Park

Dear Mr. Woolf:

J

This letter is to announce our receipt ofMr. Doyle Beck's July 6,2006 letter of response
to the deadline requirements set for Sunnyside Industrial Park due to the failed subsurface
disposal system. Please find our comments for each deadline below.
The first deadline asked that we see proof that the sewage on the ground (SOG) has been
cleaned up and that septic tank pumping is being maintained. The temporary expansion of
the existing septic system was inspected and approved on July 2,2006. The cover
applied to the affected area of sewage on the ground was verified on July 7, 2006. The
cover applied is in compliance with the intent of rules. This Department will continue to
conduct site visits to verify that no further SOG events take place.
The second deadline asked that we be provided with a timeline for a permanent solution
for the subdivision's central sewer system. Mr. Beck's letter did mention that you were
continuing communication with the City ofIdaho Falls for potential annexation and that
an engineer was warRing on a system design, but no timelines were declared. I waited
until today to send this letter to allow more time for a declaration; no further infonnation
has been provided. I must reiterate that failure to work out a penn anent solution for the
subdivision's wastewater disposal system will force us to seek legal action. Further steps
to resolve this situation must be made by July 28, 2006.
Please contact me if you have questions. The phone number to call is (208) 523-5382.
EXHIBIT
-'

t:J

Cc:

Richard Horne, District Director
Gregory Eager, DEQ- Idaho Falls office
Steve Anderson, City ofIdaho Falls
Renee Magee, City of Idaho Falls
Gregory L. Crockett, Attorney at Law
Doyle Beck

)

l

-'.

(

' ...
9, \j J

...~

.
(

Sunn~siae(UtiCities gnc.
AugUst 23, 2006

Greg Crockett, Attorney
POBox51219
Idaho Falls, ID 83405-1219

RE: Sunnyside Industrial & Professional Park
Subsurface Disposal System
Dear Mr.. Crockett,
Listed below are the facts pertaining to this issue:
1. Sunnyside Industrial and Professional Park: (Sunnyside) ma,de two applications to
st
District'7 Health Department (District) 1 • November 1996 $420.00 EHS # 70024. 2nd •
July 1999 $200.00 EHS # 70092. This application was for 77.5 acres, 28 lots. The
design flows includ~d up to 2499 gallons per day. It was submitted as a staged
development with th~'ifiitial installation to handle up to 500 gallonS per day. The District
retains in their files the design and location of our subsurface disposal system.
.

2. On July 30, 1999 'I'h:e District signed our plat removing the sanitary restrictions under
Title 50 Chapter 13 of the Idaho Code. On August 15, 1996 with the application and our
drawings the District issued construction perinit #113 82 for the fIrst phase installation of
OUI sewage system. On August 23, 1996 the District inspected our installation including
_
the'tocation as designed and approved the same.

3.

fu March 2002 Sunnyside was reaching capacities of 300·to 400 gallons p'er day arid'

requested permission from The Pistrict to expand as originally designed, permitted and
constructed.
4. This expansion was denied, a unilateral drain field permit was issued to one of our
customers. Our engineers submitted drawings for proposed alternatives to satisfy their .
concerns. The District failed to respond to our proposals.

.-

5. This ,denial of our request to expand and refusal to act·on our proposed altema,tive
resulted in the
'disposal system.
. failure of our subsurface
.
. -..
'

\

.. We·.arean Equ,al Opportunity Empl.oyer

-F'-:-'--"

'-i:. ~)

_._. ~_P~D,BoxL768! Idaho EaIIs~ ID..83403",1168 ...!!tP-hone (2{)8},52-9';;989~.-~~~'fii"Iiii-"-iii""iiii-'~
Fax (2~N-) 5,22-8949 - .
,-d1

I

EXHIBIT

(-

-'---- --"--_. .:----.-- .------... ----"- .. --:~

.'.

... --"

. -._. __ .... -_.... --_.----.-.-.-_
.... -..- ...

As you are aware by p.er:rilit #1006089 we are allowed to tempor<Dlyexpand our system
and rectify the failure.
The District approved "design arid loc,ation" for the 2499 gallons'per day has not
changed. ·We have submitted additional de~ign the District to satisfy their concerns.

to

,

'

. .

.

The District is obsessed on pushing our design criteria (not actual flows) over 2500 per
day and under the direction of DEQ..
We have no problem adhering to and honoring our original accepted application plan and
design.
For you infonnation we have completed our analysis to comply with the Districts request
that we hook to the City of Idaho Falls sewer system. As you can see from the attached
printout the cost are prohibitive ar;td therefore not a viable alternative.

L Why is the District repeatedly refusing to honor the approved design, permit, and
subdivision approval?,
2. Why does District 7 repeatedly request an LSAS design? O'\ll" proposals provide a
system of measurement to assure the District that we do not exceed the 2500 gallon a
day.

.

-

3. Is there flexibility in-these designpararneters to allow us·to be somewhere in between?
We're not completely opposed to a LSAS design but we cannot comply with all design
parameters. We can continue a letter writing campaign but it is cumbersome and does not
allow for a quick solution.
We recommend a meeting with those involved with authority to make decisions to meet
and fmd a resolution to this problem.
Please review and advise.

cc: Mark Fuller

\'
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City oHdaho Falls Annexation Costs
Planning
1 PreliminaryPlat
2 Final Plat
Engineering
1 Final Plat
2 Benton Engineering
Road & Bridge Fee
Drainage Fee
Water Line Extention
Sewer Line Extention
Power System Purchase
Total
Per Acre

\:

$100
$775
$4,108
$28,000
$193,750
$25,319·
$30,662
$43,640
$120,000 Unkown
$446,354
$6,410

_." . -\_. _.... _4::-' ___ ......• "." ...-_. __ ....... __ ......... "---" _. - - - ---- - - -- __ - _.. -- ._ .. --.- .-" -_.-. --- - -. _. _. - ---- ---- -.-'; ....
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;:~':'(7 (, ,
Sunnyside Industria,~~.:... I ...-:::clslonal Park

Acr~s

NAME & ADDRESS

9.~16 Miskin Scraper Works, Inc.

O.~88 Miskin Scraper Works, Inc.
0.919 'Miskin Scraper Works, Inc.
1,~49 Miskin Scraper Works, Inc.
1.654 J & LB Properties, Inc.

3200 E. 105th N

("4.f66
,~.004

,.......--7.369
:
2.315

3200 E. 105th N

Idaho Falls, 10 83401

$26,020.00
$43,858.00

$5,692.40
I

$190.16
$320.52

$5,891·12

'

"

Ratliff, Gary O.
2652 Wild Horse Ridge
Jnte,~mountain Self Storage 2652 Wild ~orse Ridge '
Ratliff, Gary G.
2652 Wild Horse Ridge
83403-1768
'
83403-1768

Pocatello, 10 83204
Pocatello, 10 83204
Pocatello, 10 83204

I

,I

1.~62

!
!

69.~30
1
i

1.1

$183.74,

0.757 Chances Are, LLC.
2400 E. 25th Street
Idaho Falls, 10 83404
0.660 -2106
'1.~32 Cayton, Carol J Living Trust 7772 N. Amethyst Dr.
St. George, UT 84770
6.759 WFL Properties, LLC
44 Montgomery St. Suite
San Francisco, CA 94104
!
See Lot Three
, .,See Lot Thre,e
l' See Lot Three
1.269
Sunnyside Industrial
& Prof. POBox 1768
Idaho Falls, 10 8'3403-1768
I
'

1.020
1.500
2.390
2.n40
4.230
3.200
2.\520

I

One Tim~ 1 '
Annexation:
Costs ACi I.

$25,142.00

Idaho Falls, 10 83403-1768

O.~63

Increase
Taxes Per
Year

-·t':!.,

Idaho Falls, 10 83401
Idaho Falls, 10 83401

1.684 Sunnyside Industrial & Prot POBox 1768

I

"~JWl

3200 E: 105tn N
3200 E.105th N

1.591 G & J Investment's LLC
342 S. State St.
1.~91
Sunnyside Industrial & Prof. POBox 1768
I
1.591' Sunnyside Industrial & Prof. POBox 1768
1.~91 Sunnyside Industrial & Prof. POBox 1768
i

.,

$541,300.00

POBox 50444 '

Sunnyside Industrial & Prof. P a Box 2641
Idaho Falls, 10 83403-2641
Sunnyside Industrial & Prof. PO Box 2641
Idaho Falls, 10 83403-2641
Idaho Falls, 10 834d3-2641
Sunnyside Industrial & Prof. POBox 2641
Boise, 10 83705
Now Disc Properties, LLC 875 W. McGregor Ct.
Sunnyside Industrial & Prof. PO !;3ox26.41
Idaho Falls, 10 83403-2641
lqaho Falls, 10 83403-2641'
Sunnyside Industrial'& Prof. POBox 2641
Southside Assqc. of IF, LLC, 3846 S. Canyon River WY #1 Salt La~e City, UT 84119

"

~

Idaho Falls, 10 83401

Idaho Fal/s, 10 83405-0444
Shelley, 10 83274
Idaho Falls, 10 83403-1768
Idaho Falls, 10 83403-1768
Idaho Falls, 10 83403~1768,

i

,

/f",

Valuation 2005

I

'\i'"

,r

,

$1,039,249.00
$45,047.00

$76,320.00
$76,320.00
$76,320.00

,

I

$3,955.88- . $63,565.11
I

$9,929.~5

$7,594.95 ' $1 0,602.~3
$329.21
$10,198.~8, - \
$557.76
$.10,198.88
J! ~'®;i
$557.76 ' $10 198 88
'iiii';'i.!.
*.1 \ ~!~j::'
$557.76
'$10,198.88
J

$251,382.00

$1,837.13,

$13,109.00
$762,029.00
$63,591.00
$681,640.00
$111,120.00

$95.80
$5,569.00
$4f?4.73
$4',981'.50
$812:08

I.

$10,795.04
.
I'
I,

$246,310.00
$393,058.00
$557,945.00
$4,099,793.00

$71,616.00
$133,989.00
$333,429.00
$72,000.00
$114,624.00
$950,000.00
$202,848.00
$153,600.00
$415,343.00

Totals

.

I

$1,800.06
$2,872.51 .
$4,077.53
$29,961.76
$0.00
$0.00
$0.00
$523.38

$2,968.00
I'
$27,346.59
$12,846.:-36
,
$47,237.93
, I
$14,839.98
I:.. '
,

$4,852'~1

$4,230.84

$11,743.~8
$43,327.~1

$O.qo
$0.0.0.

$O.qo
$8,135.24
I,

I:
$979:21
$2,436.74
$526.18
, $837.69
$6,942.71
$1,482,44
$1,122.53
$3,035.37

$12,577.1(2
$6,538.5?
$9,615.54;
$15,320.7;Q

$13,718.117:
$27,115.8~

$20,513.1$:
$16,154.1p'

i,

$84,606.07 $446,353,75:

qv.
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SUITE 900

P.O. Box el 10
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Mr. Doyle Beck
Sunnyside Utilities, Inc.
P. O. Box. 1768
Idaho Falls, ill 83403:.1768

Re:
~"7'"

)

VIA FACSIMILE

Sunnyside Industrial and Professional Park /1 Failed Subsurface
Sewage Disposal System

--'"

~'.-t.~)

Dear Mr. Beck:

This confirms the availability of the District Seven Health pepart:rnent and
Department ofBnvironmental Quality to participate in a meetmg with you concerning the
failed Subsurface Sewage Disposal System at Sunnyside Industrial and Professional Parle.
We will meet on Monday~ September 18,2006 at 9:00 a.m. We understand that you
want t~ meet in the conference rooxn of Mark Fuller.
Apparently you have some confusion about our previous .correspondence
and the "requirements" that dictate an LSAS. Those requirements are dictated by the
applicable law, regulations and based upon the current '1Juild ouf' starns of your
development. We believe the extent of your development requires connection to an'
approved treatment facility or compliance with the rules and regulations regarding.an .
LSAS. We thought those requirements were specifically spelled out in the District Seven
letter to you dated April 15,. 2002. For further docllDlentation we recommend that
refer back to the original pemiit jssued to you On August 15>, 1996 ~~for one or two

;
i

you

buildings)'.

.
The drain field is not properly located whic~ has been previously brought to
your attention. Further expansion of that drain field will not be granted except for
"temporary'~ measUIes necessary to mitigate the consequences 6f your failed and failin
.... -..... system.-.-.. -----·- ...---..-..---.----.-... -------.-.-.---.. ---:---.-.-.-....-.:~--- ...EXHIBIT
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Mr. Doyle Beck
September 13, 2006
Page 2

We look forward to our further discussions.

smc~A
if

r1 Crockett

GLCltIt
cc: MichaelE. Lund!> P ..E.
Benton Engineering
550 Linden Drive
Idaho Falls, ill 83401

(
)~
.

-,)

,:~. /"

KelIye Eager, EIiv. Health Director District Seven Health Department
254 "E" Street
Idaho Falls, ID 83402"3597
Gregory Eager and Willie Teuscher
900 N. Skyline, Ste. B
Idaho Falls, ID 83402
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September 6, 2006
Travis Waters

Print Craft Press
3834 S. Professional Way
Idaho Falls. ID 83402
RE: Sanitary Sewer Facility

Process Waste Disposal
Dear Travis,
Enclosed is a ietter ~ted AUz:,oUst 28, 2006. in respooSie to our inquire from our etlc:,oineer.

")1

'.

. ~< "'
.'h " . .,..,"

Listed. bclow are exoerpts !rpm the MSDS's submitted to us oy your company.

. ~-- ...

vn.

~".

"

A. MSDS .#G-L-14 Developer R.epleniSher, SECTION
WASTE DISPOSAL:
:rllielltralized with Sodium Bicarbonate. If federal, state, and lor local law permits,
}~,:fiushto sewer with large amounts of water.
'.
.
,::,~j
'.
,'
.
.
'..'
::'l. B. MSDS #G-28041, FHOTO F~ SECTION
WASTE DISPOSAL: Neutralize
.With SodaAsb, If federal, state. and I or loca11aw Pemrirs, flush to sewer with WD
;8m.ounts of water.

vn.
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"

";:~ MSDS #46987 Perfonna Plate Developer. SEctION #11 Waste Disposal
HConsiderati.ons can generally be disCharged to a waste water treatment system. Since
'i~~gulations vary. consult applicable regulations or authorities before disposal.
,:?';q

.

"

:!t~J MSDS Trade Name; 3451 U FOUN CANe, Article#H446, SECTION 13.
iit;]:)ISPOSAL CONSIDERATIONS: Must not be disposed. of together with household
~
~~ijarbage.
Do Not allow prodnet, lR !:~ach
'" sewye system.
~l:~j
.
."
.
'''''~
.
' .
iJ~~. B'. MSDS Genesis, LLC., Sl'eedy Dry, SECTION XIII. WASTE DISPOSAL
~JmrHOD: Dispose in accordance with local, State, and f~dt:ral regulations.
.
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is::~ MSDS PROCESS YELLOW, Product Code #AP·PXOI AQUAPRlME, SECTION
~:vn: WASTE DISPOSAL METHOD: Dispose of in accordance with aJ.l applicable
llidcaL state, and federal regulations.

Our sewer system is deSigned only to accept human waste, and not designed to handle
Processed Waste. We have been dealing with syStem overload I failure this su.mmer
which we attribute directly to the disposal of your process waste.
In light of all of The above we will not accept processed waSte in our sewer facility. Had

we known of yoill' intention, we would have, advis~d you prior to construction.
Within 10 days from the date of this letter we reqUire that you modify your faciliti~s to
prohibit the disposal of auy and all processed waste to our s~wer system. On this date we
will conduct an ensite inspection of your facility. We. eipect the areas where you. have
been injecting processe.d waste will be pcnmmcntlyaltered to proln'bit the accidental
disposal by your employee~ of any processed. V/aste into our sewer facility.
If you have an~ questions and or objections, please contact us at your cOIlvenience.

Doyle Beck
Sunnyside Park: Utilities. LLC.

i

I

./

00860

r"

"

. J

..

. /

BEnTon

~

Jdaho Falls, Jdaho

. ..
"

Aug. 28, 2006

Sunnyside utilities Inc.
P.O. BolC 1768
Idaho Falls, Id 83403
Re: Sunnyside Industrial and Professio:o.al?a..rk
Pear M.r. Woolf

and

B~ek:

0 answe"" vrnlT" .:1.n,""~.f
about depoei tin"" ~Jim~~~~jiti
. ·"l\!~tl~~~.$P.iIf.1fJiia~ in the above .referenoe"dp:roj';ct:.-~

This'

1"'U

ts~ii'~r

tt":>\I S my opinion that the~unts of :i.nk deposited would line the
abso::ption trenches and tend to clog the pores in the soil so that
little or no fluid would be able to absorhinto the soil, thereby

"l:. : ~'_."

leaving the absotption field nearly useless.

If the

ink~ere

not

very dilutEad, it would cause failure of the systd in a very short

time.
Ink is not oo~1C1ered huma..n wastE;! an.d. could . very easily be
deposited into a · separate seepage pit or;t site without even a
peXmi~ by District Seven Health and would thereby not overload the
septic system.

---.
If you have any further questions regarding
call me at this office at (208) 522-9033.

. /.;;

thisp~ojeet,

please
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September 20, 2006

Travis Waters
Print Craft Press
3834 S. Professional Way
Idaho Falls, ill 83402

RE: Sanitary Sewer Facilities
Request for DOGuments
Dear Travis,

As per request from your attorney enclosed is the following:

1. Sunnyside Utilities Rules and Regul~tious
2. Third Party Beneficiary Agreement
This is all the items I have so far, we are still looking. '

yIe Beck
Sunnyside Park U~ities, LLC.

cc: Mark Fuller

POBox 1768 .Idaho Falls, ID 83403-1768 .Phone (208) 529-9891
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. September 26, 2006

'VUlFacsimile 524-7167

Mark:. Fuller
t.

410 Memorial Dr., Ste 201
P;O. Box 50935
Idaho Falls, 10 83405-0935
Re:
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The Sanitary Sewer Facility and Process Waste Disposal·with SUlJl1yside Parle
U1ilities~LLC

Our File No. 33712

DeatMark:

In following up to our meeting, Travis WaterS has informed me that he hiu1 an additional
conversation with Doyle Beck yesterday evening about 7:00 p.rn. Travis agreed with Doyle that
Printcraft Press will no longer be putting the RO water into the sewer system. Additionally, Travis
agreed to make arrangements to collect and dispose of what you classify as '''processed waste.".
It should be noted that in my review of the IDAPA reguiations, I do not see any definition
of"processed waste." How6Ver~ in an effort to assist Doyle inhis negotiations with the DEQ, Travis
has agreed to operate as outlined above. I would appreciate your keeping me informed as to Doyle's
negotiations with. the DEQ. Should you have any questions or concerns, do not hesitate to contact
me.
Sinpely, .

~1/£~
LANE V. ER.ICKSON

LVElltz
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254 E Street
Idaho Fails. 10 83402.3597
Phone: (208) 522-0310

PROMOTING THE HEAl.TH OF PEOPLE AND THEIR ENVIRONME!Nl'

Fax:

(208) 625-7063

http://WWW2.state.id.us/phd7

October 2, 2Q06
Doyle Beck
Sunnyside Utilities, Inc
P.O. Box 1768
Idaho FaIls, ID 83403~1768

R.E:

Sunnyside Industrial Park

Dear Mr. Beck:
This letter is in response to your two letters dated September 18; 2006. Please :find our
comments to each below_
\

)

We re'cognize the e~ergency situation with the failed septic system at Sunnyside'. Industrial Park, but we .9isagree that tanks Were not available at the time the temporary

,~)
- <.
'

.. .

addition was installe~. When Kirk Woolf came into the office on June 29, 2006 and
signed for the permit~ he dedared that additional. tanks would notto be installed. Upon
inspection of the temporary expansion' system on July 2, 2006, the pennit was fulfilled.

~

The tanks you had installed following the inspection on July2, 2006 are not approved.
When you either COIlllect your development to the City ofIdaho Falls or install the large
soil absorption system~ the existing system along with the unapproved tanks will need to
be properly abandoned.
,

,.'',.

i

.'

Statute IDAPA 58.01:p3.005.02.b does not apply in this case. Neither piping nor
electrical was -the issue.
IDAPA 58.01_03.004.04 Increases flows states, "Unless authorized by the Director, no
person shall provide for connect additional blackwaste or wastewater sources to any
. system if the resulting flow or volume would exceed the design flow oithe system. The
original permit, #1096115 was iS$ued for one or two build~ngs. With the third
connection, this statute was violated.

or

_

,

~~ -

;,'1

.. --"'-.------------.- -

_Also, under IDAPA 58:()l.,03,008~02.b Soil types; it states that suitable soil types must be
present at depths corresponding with-the sidewalls of the proposed drainfield and at ,'.
depths-which will be between the bottom of the proposed drainfield
any limiting soil

~t~~ _Yfh~_~J.b_~ _~epJic _:)y-!?te.m.JJl~L~~~$JJt~-11~Y~IoprnenLwas.
-
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were remove~ with-the excavation of the gravel pit. The system is placed in· the soil
, classification l'Utls'lIitable."-: .gravel.

This department has never iss~ed your development a permit for up to 2:,500 gallons.
Pennii' #1096115 was issued for Up to 300-gallons per day. Permit #1006089 was issued
for 1,200 gallons per day based On the suinrnary estimate by Mike Lund on June 29,
2006. This estimate was only for 60 employees at that current build-out time and no
process flows were included. If you have a pemU t that declares up to 2500 ganons, please
provide a copy to the office.

.

The letter of referral was prepared on Friday, September 15 tb in preparation for the
meeting on Monday, September 18 th • lfthe meeting had ended with a resolution, the
letter would never have been released. Please note, the letter states the active date of the
referral as September 18, 2006, Qot the date the le~ter was written.
We hope your efforts will focus on a resolution. Pl~ase ~all If you hav~ questions. The
phone number is (208) 523,.5382.
.

Cc:

Richard B:ome District Director
Willie Teuschert DEQ-· Idaho Palls office
Gregory·L. Crockett, Attorney at Law
j
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October 5,2006

Doyle Beck
SUIUlyside Utilities, Inc.
P.O. BoX 1768
Idaho Fails, ID 83403-1768

RE:

Sunnyside Industrial Park

Dear Mr. Beck:
This letter is in response to your letter dated September 28, 2006. Please find our
COlllIIlents to each of your questions below.
\
}-~ .)

\. ."

' . ,-

t

1. We classified the subsurface disposal system at Sunnyside Industrial Park as
failed due to its meeting the definition under IDAPA 58.01.03.003. 13.b. the
system fails to-accept blackwaste and wastewater and mAPA 58.01.03.003.13.c.
the system discharges blackwaste or wastewater into the waters of the State or
onto the ground surface. The picture enclosed documents this failure.

2. This was answered in my October 2. 2006 Jetter of response. Please find the
enclosed copy of the letter for your convenience. ,
. 3. Sanitary restrictions on the subdivision were released with the understanding that
all of the lot's wastestreams would.be collected and diSposed ofih One subsurface
disposal system, a cenb:al sewer system. . Taking the estimated gallons per day
. (GPD) flows used for Corporate Express (1.780 GPD) plus Mr. Lund's estimated
flows that you dropped off at my office on July 26, 2006 (2,480 GPD» the total .
GPD is 4, 260(1,780GPD + 2,480GPD"= 4,260GPD). This number exceeds the .
minimum 2,500 GPD of a large soil absorption system (LSAS)_

4. This was answered in my October 2, 2006 letter of response. Please find the
.
enclosed copy of the letter.
5. Due to meeting the definiti9u of a LSAS (see Question #3 above), all aspects of
IDAPA 58.01.03 .013 need to be:rnet The only way to avoid this is to connect to
the City ofIdaho Falls.
\
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-6. This was answered in my October 2, 2006 letter, of response. Please find the
enclosed copy of the letter.
7, 'Our September 21, 20061etter a:rinpunced this Department's intent to reimpose
the sanitary res1J:ictions on theB'IlI1;I1yside'Industr1al Park. No actions beyond the
letter have taken place. On the morning- of the 36th day, we will initiate the action
of creating the cerlificate of disapproval.
'
,
,

,

I hope this letter provides the information you needed. Please call if you have questions.
The phorte l1Utnber is (208) 523·5382.

Cc:

Richard Home. District Director
Willie Teuscher, DEQ- Idaho Falls office
Gregory L. Crockett. Attorney at Law
StePhanie Ebright DEQ. Office of Attorney General
w
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PROMOTING THE HEALTH OF PEOPLE AND THEIR ENVIRONMENT

November 21,2006

CERTIFIED MAIL
KIRK WOOLF
SUNNYSIDE INDUSTF.lf\L AND PROFESSIONAL PARK, LLC; I;
3821 PROFE,SSIONAL WAY#17
IDAHO FALLS, ID 83402
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DOYLE H BECK
SUNNYSIDE UTILITIES INC.
PO BOX 1768
IDAHO FALLS ID 83403-1768

"CORRECTED"
RE:

NOTICE OF INTENT TO REIM}>OSE SANITARY RESTRICTIONS

Dear Mr. Woolf and Mr. Beck:
This Corrected Notice ofIntent to ReImpose Sanitary Restrictions corrects the previous
Notice dated September 21,2006; which was recorded September 25,2006 as Instrument
No. 1238372 in the records of Bonneville County, Idaho. This letter is to notify you that
District Seven Health Department intends to reimpose the sanitary restrictions on the
Sunnyside Industrial and Professional Park. This letter will define the reason for this
intended action and notify you of your opportunity of appeal.
On June 9, 2006 it was announced that the subsurface disposal system that services the
Sunnyside Industrial & Professional Park had failed. Two options were announced to
correct the problem, 1) either connect to the City of Idaho Falls through annexation or 2)
install a large soil absorption system that meets the flow needs of the Park.
To date, no permanent correction has taken place. For this reason, District Seven Health
Department intends to reimpose sanitary restrictions in accordance with applicable law.
Section 50-1326, Idaho Code, mandates the reimposition of sanitary restrictions on the
plat upon the 'issuance of a certificate of disapproval after notice to the responsible party
and an opportunity for appeal. The Rules of Appeal from 'Administrative Decision and
Request for Hearing before Public Health Districts, IDAPA 41.08.01 Section 011.02
Limitation Of Time periods allows 35 days for an appeal to be fi~ll.elldil'_ _ _ _ _ _..
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Reimposing sanitary restrictions will remove the right of any owner to construct any
building or shelter within the development. The intended reimposition will remain in
effect until you take appropriate steps to comply with applicable laws and regulations.
Notice of your request to appeal must be sent directly to this office. If you have questions
regarding this letter, please contact me, The phone number is (208)523-5382.
An appeal of the intended action is now pending with District Seven Health Department
and the reimposition of sanitary restrictions may only occur following the appeal and the
recording of a Certificate of Disapproval as provided by law.

Sincerely,

( tfJ------eEa~:REHS
Environmental Health Director

STATE OF IDAHO

)
)

"

ss.

County of Bdnneville
I, Steven Thomas, a notary public, do hereby certifY that on this 21st day of
November, 2906, pe~sonally appeared before me Kellye Eager, who, being by me first
duly sworn, declared that she is the author of the Notice Of Intent to Reimpose Sanitary
Restrictions, that she signed the foregoing document as the Environmental Health
Director of the District Seven Health Department, and that the statements therein
contained are true,

~~~

Notary P hc for Idaho
Residing at Idaho Falls, Idaho
Commission Expires: 09/15/2011

Cc:

Richatd Home- District Director
Gregory Crockett, Attorney at Law
Willi~Teuscher- DEQ, Idaho Falls
Bonn~vi1le County Commissioners
Bonn~yi1le County Recorders Office
BonnJ~ille County Planning and Zoning
Property Owners
MarkFuller, Attorney at Law
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PROMOTING THE HEALTH OF PEOPLE AND THEIR ENVIRONMENT

CERTIFIED MAIL
November 28, 2006
Mark R. Fuller, Esq.
Fuller & Car
410 Memorial Drive, Ste 201
P.O. Box-50935
Idaho Falls, 1083405-0935
INRE:
RE-IMPOSITION OF SANITARY
RESTRICTIONS FOR SUNNYSIDE
INDUSTRIAL AND PROFESSIONAL

,DARK

)
)
)
)

NOVEMBER 21 PUBLIC HEARING
DISTRICT DIRECTOR
HEARING

-

"'-~ After reviewing all the documents and listening to the oral testimonies, my decision is to AFFIRM the

decision made by Kellye Eager, Environmental Health Director, to re-impose sanitary restrictions on
Sunnyside Industrial and Professional Park in Bonneville County, Idaho.
"

As per the desired ruling, in the letter dated November 20, 2006:
Request # 1:
A .• District Seven Health Department (D7HD) has sent a clarification letter regarding the September 21,
2006, letter to Bonneville County regarding the intended re-imposition of sanitary restrictions. (See
attachment) In my opinion Bonneville County acted inappropriately by prematurely acting on the
intent to re-impose sanitary restrictions without a CertifiCate of Disapprova/. The letter dated
September 21,2006, is clearly a Notice of Intent and not a Certificate of Disapproval. If D7HD
wanted action to be taken by Bonneville County, we would have sent an original letter clearly
instructing them to re-impose sanitary restriction in accordance with the law.
The inappropriate action of immediately imposing sanitary restrictions by Bonneville County and
subsequent action by them as per Affidavits of Mr. Westen Banta, Marcus Mickelsen and Gilman
Gardner should not be blamed on the September 21, 2006, letter from Kellye Eager. If you feel that
Bonneville County's inapp"ropriate action has adversely affected you, then the issue is between you
and Bonneville County and not District Seven Health Department.
"

"

D7HD intends to re-impose sanitary restrictions on Sunnyside Industrial and Professional Park
unless Sunnyside complies with applicable rules by the installgtion of an approved "Central System",
" as defined in IDAPA 58.01.03.08" or connecting to an approved "Public System, as defined in IDAPA
f!'"i.', "

,"

'1.-.
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CLARK

CUSTER
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58.01.03.27. The reasons for such inte8ded action has been clearly stated by Kellye Eager in the
following documents: "RESPONSE TO NOTICE OF APPEAL" dated November 17,2006, in
"DISTRICT SEVEN HEALTH DEPARTMENT'S OBJECTION TO APPELLANT'S EXHIBITS," dated
November 17,2006, in D7HD's "EXHIBITS Number 1 through 11 and in Gregory Crockett's, oral
presentation given November 21 , 2006. The content of those documents is incorporated into my
decision byreference.
Given the current "buildout" status of the subdivision, D7HD is 'uncertain whether a re-plat to reduce
the number of lots to allow individual septic systems is possible; but it seems impractical because an
approved "collection" system is in place. That decision will be up to DEQ.
Request #2:
As per the applicant's request, D7HD agrees to conduct an inspection of the additional septic tanks.
I, however, disagree with the interpretation of the rules that a pel!11it is an open-ended permit. When
a permit is issued it authorizes specific construction or activity to be completed within one year. Once
construction is complete, an inspection is requested and an inspection is made that closes the
permit, unless the inspector agrees additional work needs to be completed. I do not want this to be a
point of contention and since it was a recommendation on the permit that an additional 1000 gallon
tank be installed, I feel it is appropriate that these tanks be inspected for conformance with Idaho's
"Individual/Subsurface Sewage Disposal Rules. Please contact Kellye Eager to make arrangements
for making that inspection. It will be necessary to uncover portions of the tanks to make sure they are
approved and properly installed.
Request # 3:
D7HD agrees the septic disposal system should be expanded and brought into compliance with
Idaho's rules. This is the issue, Sunnyside has not complied with the cqnditions upon which sanitary
restrictions were signed off on the plat by installing an approved Central Septic System for this
subcjivision. It does not matter to our agency what type of "Central System" is installed as long as the
Department of Environmental Quality (DEQ) approves it and its completed construction.
For clarification sake. the DEQ is the responsible party for approving plans and specifications on
central systems as defined in the rules. D7HD cannot issue a permit for which they (DEQ) have
responsibility unless DEQ approves the plans and specifications. (See attached Memorandum of
Understanding) It will be the decision of DEQ if they include the wastewater flow of Corporate
Express into there calculations. It will be the decision of DEQ whether they accept the plan submitted
by Benton Engineering, date June 2006. It will be the decision of DEQ to determine if they feel that a
"Public System" is reasonably accessible.
Therefore, I again RE-AFFIRM our Intent to Re-impose Sanitary Restrictions unless written
documentation is submitted to us by DEQ asking us not to re-impose sanitary restrictions prior to you
exhaustin the appeals process .

. Richarab.~
_ /' /?o.~~
.

Director
cc:

.

,,---,.

.

Kellye Eager, Environmental Health Director
Gregory Crockett,' Esq.
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FULLER'& CARR
ATTORNEYS AT LAW
Mark R.FuJler
Steven Eo Csrr*
Daniel R. Beck-Associate

)

*A1so'Ucensed In Utah

410 Memonal Drive, Suite 201
. P.O. Box 50935
Idaho Falls, Idaho 83405-0935

Telephone'
12(211~i524-540D
'FacsimUe
.(208) 524-7167

December ii, 2006

Lane V. Erickson, Esq.
RACINE OLSEN NYE BUDGE & BAILEY
P.O. Box 1391
Pocatello, 10 83204-1391
Facsimile Number: 232-6109
RE:
)

. My Client: Sunnyside Park Utilities, Inc.
Your Client Travis.Watefli dba Printcraft Press

Dear Mr. Erickson:
This follows up your letter of September 26, 2006. Your letter states:
Travis agreed with Doyle that Printcraft Press will no longer be putting the RO water into
the sewer system. Additionally, Travis agreed to make arrangements to collect and
dispose of what you classify as "process water".
In spite of your promises, it is clear th'at Printcraft Press and/or Mr. Waters cannot be trusted to self-pqlice
this problem.
. ; '
On Sunday, December 10, 2006, at 2:30 p.m., my client went to the property specifically to verify the
absence of excessive flow from the Printcraft Press building. Mr. Waters personal vehicle was located in
the parking lot at that time. There should have been no excess flow coming from the premises at all, yet
significant processed water was flowing. This process water was not toilet sewer water, and was in direct
violation of your assurances set forth in the September 26, 2006, letter. Printcraft Press had intentio,nally
buried the water meter installed by Sunnyside Park Utilities, Inc., and while Mr. Beck was digging up the
water meter to monitor the quantity of water going into the building, the flow of processed water from the
building was stopped. As stated above, it is clear that Printcraft Press cannot be trusted to self-police, and
for the $15.00 per month paid by Printcraft Press for sewer service, Sunnyside Park Utilities cannot afford
to continuously monitor and prevent Printcraft's violations.
.

)

Based upon the above actions, and pursuant to the rules and regulations p~eviously provided, immediate
action must be taken. Pursuant to IqA~A 58.01.03.004.03, the actions taken: by Printcraft Press are in
violation of applicable EPA regulation and must cease immediately. I am instructed to offer the following
three options to Printcra~ Press:

r, ,.... .,
<-.1 t:..

U
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~

,Printcraft Press may pay for the installation of a lift station at the estimated
cost of approximately $10,000.00. This would monitor all of the 'outflow from the' ,
. Printcraft Press building and guarantee, to the gallon, the processed flow being

.

~d~d

2.

Sunnyside Park Utilities, Inc., will hire an outside monitor, selected by Sunnyside
who must be granted free access to the interior facility of Printcraft Press. The
cost of this monitor must be paid entirely by Printcraft Press and the parties, must
contractually agree to a penalty of $1000.00per occurrence if process water
again flows from Printcraft Press.

3.

Sunnyside Park Utilities, Inc., will disconnect Printcraft Press from its sewer service and
Printcraft Press can obtain sewer service from an altemative utility provider.

Please review these three options with your client immediately and contact me not later than 5:00 p.m.,
December 12, 2006, to indicate the option accepted by Printcraft Press. In the absence of your response,
we will presume they have selected Option 3 and will disconnect Printcraft Press from the sewer service
before 5:30 p.m., December 12, 2006. .
I look forward to your immediate response.
Very truly yours,

)
FULLER & CARR

Mark R. Fuller
Attomey at Law

c: client
MRF:kss
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December 12, 2006

Via Facsimile 524-7167
Mark Fuller
410 Memorial Dr., Ste 201
P.O. Box 50935
Idaho Falls, ID 83405-0935
Re:

Printcraft Press v. Sunnyside'Park Utilities. Inc.
Our FileNo. 33712 .-

DearMarlc
As we discussed in om recent telephone conversation, I forwarded your letter dated
December 11, 2006 to my clients and have had an opportunity to discuss this letter with them. My
clients state that they have confotmed in every way with
ted S tember 26, 2006,

5!S.~~~~EI.

~di=§#

I

Your client claims that 0 ~'::"-~"'''''i'';~'''-''''?;':''''''''''''''';'
,LSim:mf'?:DecemBerlf;ori:2.atJo,at~3lJi'''T~ he observed excess flow
'.-..
':P""'~"'~'
of process water coming from the Printcraft Press building. However, be advised that on Sunday,
December 10, 2006, Printcraft Press had contracted with third parties to install a new printing press
. . :'''''''''i~··'n·
.. ·ess·''''
. ';:o!i!~~··'····;..''~'''··;·';..l,-·
.. --;~···
.,' .. J:.....-... . L1...eP..;... t~;..,A:.
and c'lor this reaso~
"UI:' ·u.c
WULvJ:LlJ.emg",
wOI";
" . .UVJll'Uil ' ..L1:ll ,,",,,uu'
[Press'itJj~~. Ad' ltion y, e VIse ffitrt~~: W~~ff~~~'oni~'th~~p:~se~ ~~ni~ihn~'~er o~,;ineetrngand personally witnessed the remedial actions that had been taken by Printcraft Press.
"'F ,"

" ' " ", . . . ,-, .. " ' ' ' , ,,'

Be further advised that we are aware of the November 21,2006 Corrected Notice of Intent
to Reimpose Sanitary Restrictions that your clients received from the District Seven Health
Department. It appears from this Notice that the District is requiring your clients to 'either provide
a complete upgrade to the sewer syst~ or to connect to the Ci ofIdaho Falls through annexation.
EXHIBIT
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Mark Fuller, Esq..
December 12, 2006
Page 2
This Notice comes sometime after the meeting we had between our clients and my
September 26, 2006, 'letter. It appears that your clients are going to be required to upgrade- their -

system or take other remedial action with regard to the sewer system. For your clients to comein at
this time and to claim the right to place restrictions upon my client is both unreasonable and, based
-upon the Notice, a waste of time and resources by both parties.
My client denies that they are in violation of the self-imposed restrictions that your client
agreed to through the course of our meetings earlier this fall. As a result of this, my client rej ects all
three options set forth iIi your letter. Should your client elect to take any self-help measures with
regard to the sewer system for the Printcraft Press premises, then Printcraft will have no option but
to seek an immediate temporary restraining order with regard to your clients' actions. Printcraft Press
will also seek to recover any consequential damages which flow from your clients' actions together
willi the collection of all attorneys fees atld costs associated with any legal action it is for9ed to take.
We regret that the District Seven Health Department has reimposed its fonner sanitary
restrictions upon your clients. However, the reimposition ofthese sanitary restrictions does not give
your clients the right to the course of action outlined in your December 11, 20061etter. I would be
happy to discuss this with you in greater detail. Should you have any questions or concerns, please
do not hesitate to contact -me.
-

LANE V. ERlCKSON

LVE/ltz
cc:

Travis Waters

nnl")nn

_. F-Ul:.tER-&-CARR-ATTORNEYS AT LAW

Mark R. Fuller
Sleven E. Carr*
Daniel R. Seck-Associate
•Also licensed in Utah
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Telephone
(20S) 524-5400
Facsimile

n

410 Memorial Drive, Suite 201
P.O. Box 50935
Idaho Falls, Idaho 83405-0935

(208) 524-7167

December 13, 2006

By

Lane V. Erickson, Esq.
RACINE OLSEN NYE BUDGE & BAILEY
P.O. Box 1391
Pocatello, 10 83204-1391
Facsimile Number: 232-6109
RE:

My Client Sunnyside Park Utilities, Inc.
Your Client Travi.s Waters dba Printcraft Press
Your File No.: 33712

Dear Lane:
This responds to your letter of December 12, 2006. For your infonnation, the Notice of Intent to Reimpose Sanitary Restrictions issued by District Seven Health Department has no bearing or effect upon
Printcraft Press. My client rejects the assertion of Printcraft Press that "there was no RO water or process
water being used or coming from the Printcraft Press bUilding· on the afternoon of Sunday, December 10,
2006. My client observed the flow personally by removing the clean out cover in front of the Printcraft
Press building. Anticipating that your clients would deny that the flow was coming from their building, he
next examined the downstream manhole and verified that the same flow was passing that location. He
then removed the upstream manhole cover and found that no flow whatsoever was passing that location.
Your client's assertion that no water was flowing from their location that day is simply wrong.
Because of the nature of the flow, my client believes the most likely source is the water softener system
installed by Printcraft Press. The discharge of water softener brine into the central system operated by my
client is expressly prohibited by the Idaho Administrative Code, IDAPA 58.01.03.004.03-System
limitations.
Cooling water, backwash or back flush water, hot tub or spa water, air conditioning water,
water softener brine, groundwater, oil, or roof drainage cannot be discharged into any
system unless that discharge is approved by the director.
In addition, the next section, IDAPA 5,8.01.03.004.04 prohibits excessive flow being placed in the system:
Unless authorized by the director, no person shall provide for or connect additional black
waste or wastewater sources to any system. if the resulting flow or volume would exceed

f

. the design flow of the system.

9 .. 4
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In order to determine the quantity of water flowing into the Printctaft Press facility, my client has examined
the water meter records from September 1, 2006. The average water used by Printcraft Press in
September was 893 gallons per day. The average use for October 1000.323 gallons per day. Because
Mr. Waters covered the water meter, itwas not possible to obtain a reading solely for November.
However, the water usage from November 1 through December 12,2006, averaged 664 gallons per day.
These readings are for every calendar day, so business days are likely much higher. Other than the small ,
amount of water consumed by drinking on the premises, it is expected that all of the water flowing in the
Printcraft Press building also flows out, on a monthly basis. As an example, during the month of October,
2006, Printcraft Press produced outflow equal,to fifty percent (50%) of the total water which can be
discharged by the entire subdivision into the central septic system as deSigned. The excessive discharge
simply must cease.
Your letter indicates an intention to proceed with a temporary restraining order in the event my client fulfills
its promise to disconnect the Printcraft Press building. My client has requested a "dig line" search which
should be completed between now and noon Friday, December 15, 2006. This process will locate other
adjacent utilities to prevent damage to those utilities by the backhoe needed to disconnect the Printcraft
Press building from the septic service. Disconnection will occur upon completion of the dig line search.
The Sewer Rules and Regulations previously provided to you, adopted by Sunnyside Park Utilities, Article
IV, Penalties, provide as follows:
(
Section 1: Written Notice: Any person found to be violating any, provision of these rules
and regulations or IDAPA 58.01.03, may be served by the company with written notice,
stating the nature of the violation and providing a reasonable time for the satisfactory
correction thereof. The offender shall, within the period of time stated in such notice,
permanently cease all violations.
Section 2: liabilitY for Violation. Any person violating any of the provisions of these rules
and regulations or IDAPA 58.01.03, shall become liable to the company for all expense,
loss, fines, charges, or damage occasioned the company by reason of such violation.
Section 3: Refusal of Service. The company reserves the right to refuse to provide
service to persistent violators of these rules and regulations.
Notice of the violations of Printcraft Press was submitted September 6, 2006,in a letter directed to Travis
Waters. Your letter of September 18, 2006, acknowledged receipt of that notice. Nearly ninety (90) days
has passed, which is clearly a reasonable time to allow Printcraft Press to satisfactorily correct the
violations and permanently cease all violations. The failure of Printcraft Press to address these issues t
and its continued 'actions constitute persistent violations of these rules and regulations and the company
exercised its right to refuse to provide service. Sunnyside cannot allow Printcraft Press to continue to
violate both the law and the applicable rules and regulations.
You indicate an intention to seek a "temporary restraining order" to prevent disconnection of the sewer
service. Pursuant to IRep 65(b) this letter will inform you that our office demands notice of any motion for
a temporary restraining order so that we may be heard in opposition to such a petition. Pursuant to IRCP
65(c), we intend to demand a bond in the sum of not less than $450,000, which will be Sunnyside's
anticipated damage in the event of continued violations by Printcraft Press. Any further violations could
,result in enforcement action by the Department of Environmental Quality, possibly mandating annexation
of the entire subdivision intothe City of Idaho Falls, at a cost of $450;000 to Sunnyside Park. The actions

December 13,2006

Page 3

--------_ ... --by my ciient will not cause great or irreparable injury to Printcraft Press, as your client needs only agree to
compliance and payment of reasonable monitoring costs in order to avoid further action. Your client's
refusal to accept any of the options expressed in my earlier correspondence leaves my client with no
alternatives but to proceed.
.

Please contact-my office if you have any further questions. Our office will acknowledge service of any
Complaint, Summons, or Notice of Hearing issued with regard to this matter.
Very truly 'yours, _
FULLER & CARR

Mark R. Fuller
Attorney at Law

c: client
,
Chuck Holmer, Counsel for'Luke Boyle
MRF:kss
.
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IDAPA 58.01.03
Sewer System Capacity 1996 thru June 2006
Drainfield

)

18 S.F. EA

14 EA Domes

Infiltrators

Add 40% capacity

=

Type A 1 Soil - Add 20% Capacity

252 S.F.
420 GPO

I

504 GPO

I

Septic Tank
1000 Gal Tank

\2

=

500 GPD

EXHIBIT
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IDAPA 58.01.03
Sewer System Capacity June 2006 to Present
Ora infield
18 S.F. EA
12 S.F. EA

)

Infiltrators

14 EA Domes

=

80EA Domes
=
Total

252 S.F.
960 S.F.
1212 S.F.

Add 40% capacity

2020 GPO
2424 GPD

Type A 1 Soil - Add 20% Capacity

Septic Tank
1000 Gal Tank
1500 Gal Tank
1500 Gal Tank

\2 =
\2 =
\2

500 GPO
750 GPD
750 GPD

=
Total

I

2000 GPDI
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02-05-2007
Day
Tue
Wed
Thur
~ri

Sat

Sun
Mon
Tue
Wed
Thur

Fri
Sat
Sun

Man
Tue
Wed
Thur
Fri

Sat
Sun
Moo
Tue
Wed
Thur
Fri
Sat
\
J

Sun
Men

iue
Wed
Thur

Fri
Sat
Sun
Mon
Tue
Wed
Thllr
Pri

Sat
Sun

Mon
Tue
Wed
Thur
Fri
Sat
Sun
Mon

05/14/2007

23:57:01 H:1832
Total Gals Weekly Ave
Date
518.01
02/06/2007
479.82
02107/2007
632.93
02/08/2007
721.94
02/09/2007
134.60
02/1012007
588.28
02/11/2007
521.28
573.38
02/12/2007
841.43
02113/2007
343.55
02114/2007
619.67
02/1512007
641.23
02/16/2007
147.53
02117/2007
4.41
0211812007
439.97
481.87
02/19/2007
243.97
02/2.0/2007
452.56
02/21/2007
374.38
02/2212007
265.00
02!23l2007
84.73
02/24/2007
110.22
0212512007
282.00
443.15
02126/2007
530.46
02/27/2007
664.37
02/2812007
548.59
03/01/2007
552.84
03102/2007
161.27
0310312007
137.26
03/04/2007
465.38
662.84
0310512007
594.94
03/0612007
571.41
03/07/2007
578.30
03/08/2007
645.69
03/09/2007
206.30
03/10/2007
173.96
03111/2007
458.00
435.43
03/1212007
457.61
03/13/2007
346.64
03/1412007
398.21
03/15/2007
439.46
03/16/2007
85.43
03/17/2007
26.03
03/18/2007
327.83
541.45
03/19/2007
603.24
03/20/2007
331.18
03/21/2007
612.02
03/2212007
521.55
0312312007
72.19
03/24/2007
22.79
03/25/2007
405.26
673.83
03/26/2007

Tot Ave

1

0~\l«W~

r.

-,'

H

i

.• ··)

Sunnyside Sewer Totals. 123
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Tue
Wed
Thur
Fri
Sat
Sun

Mon

Tue
Wed
Thur
Fri

Sat
Sun
Mon
Tue
Wed
Thur
Fri

Sat
Sun
Man
Tue
Wed
Thur
Frt
Sat
Sun

Mon
)

Tue
Wed
Thur
Fri
Sat
Sun
Mon
Tue
Wed
Thur
Fri
Sat
Sun

Mon
Tue

Wed
Thur
Fri
Sat
Sun
Mon
Tue
Wed

- 05/14/2007

03/27/2007
03128/2007
03/29/2007
03/30/2007
03131/2007
04/01/2001
0410212007
04/0312007
04104/2007
04/05/2007
04106/2007
04/0712007
04/08/2007
04/09/2007
04110/2.007
04/11/2007
04/1212007
04/13/2007
04/14/2007
0411512007
04/1612007
04/17/2007
04/18/2007
0411912007
0412012007
04/21/2007
0412212007
04/23/2007
0412412007
04125/2007
04/2612007
04127/2007
0~/28/2007

04/29/2007
0413012007
05/01/2007
05/0212007
05/03/2007
05/0412007
05/05/2007
05/06/2007
05/07/2007
05/08/2007
05/09/2007
0511012007
05/11/2007
05/12/2007
05/1312007
05/14/2007
05/15/2007
05/16/2007

412.66
345.02
701.35
482.73
176.29
172.87
409.16
600.89
545.92
723.20
551.75
187.19
75.67
547.95
476.19
633.71
350.66
507.60
165.33
102.89
650.66
396.46
443.31
557.19
580.20
153.38
127.84
782.22
498.36
520.92
406.50
472.83
389.86
0.00
171.49
457.52
446.74
460.49
319.32
52.93
2.89
461.01
451.12
339.95
287.65
617.90
8.70
3.30
0.00

385.73

461.80

412.43

434.37-

351.42

314.41

284.77
369.64357
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